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Benzopoockuii zocyoapcmeennulit HAUUOHANbHBLIL UCCTE008AMENbCKUIL YHUBEPCUMEm

Hacrosimas craThst nmocBsiiieHa UCCIIE0BaHUIO BOIIPOCOB COOTHOUICHHUS a/laTa W IIapuaTta B peryJjJupoBa-
HUM OOIIECTBEHHBIX OTHONICHUI B Poccuiickoil iMmnepun B pernoHax, HaCCIICHHBIX MycyJbMaHaMu. B pabo-
T€ JI0Ka3bIBaeTCsl, YTO [0 MEpPEe OCBOCHMS MYCYJIbMAHCKUX paioHOB, Poccust mpoBouiia MONMUTUKY MOCTYTa-
TEJNFHON MHKOPIIOPAIUH C JajbHEeHIel accummisinueil. B paboTe moka3biBaeTcs, 4TO BIUSHHUE PYCCKOTO 3a-
KOHA Ha a/1aThl ObIJI0O MUHIMAIIEHBIM M Kacaloch B OCHOBHOM aIMHHUCTPATUBHON 4acTH (pyHKIMOHUPOBAHUS
cyneOHbIX opraHoB. Poccmiickas aaMUHHCTpaIHs paspeliana IPUMEHATh IapuaT B PEryJHpPOBAaHUU CEMEi-
HBIX OTHOIIECHHH W pemarh Crop B CyJe Kaau Mo 000I0IHOMY COTIACHIO CTOPOH (IOTOBOPHAS MOJACYIHOCTS).
BruaBneno, uto x xoHiy XIX B. B MycylbMaHCKHX paiioHax Poccuiickoll mmrepuu Omaromapsi MOJMTHKE
«MSATKOW CHIIB» OBUTO c(HOPMHUPOBAHO EAUHOE TPABOBOE IMOJIC, KOTOPOE MO3BOJIMIO HE TOJIBKO MOJICPKUBATH
00U MOPATOK, HO U CIIOCOOCTBOBAJIO SAMHOOOPA3HIO MPUMCHEHHS [IIAPHATa B COOTBETCTBUH C OOIICHMITEP-
CKMMH HOpMaMH Ha BCeW BHOBb NPUCOEAMHEHHON TEPPUTOPHUH.

KawueBsbie cioBa: Poccuiickas Mmmepus, mpaBoBoil 00bIuaid, anar, mapuar, MyCyJIbMaHCTBO, aJaTHbIC
Cybl.

Poccuiickast Mmmepust B XIX B. yxe OblJla MHOTOHAITMOHAJIBHBIM TOCYIapCTBOM H Y
MIPABUTEILCTBA CIOXKUIIACH OMpeJiesieHHas MOJUTHKA B OTHOIIEHWU HECTaBSHCKUX MOJ-
JaHHbIX. B yacTHOCTH, peyb 11 O MOCTYNATEIbHON HHKOPIOpaUuu ¢ JalbHEHIeH accu-
Musiied. CIIOKUBIIEHCS TTPAKTUKOW OBLTO JIOSUTBHOE OTHOIICHHWE K PEIUTHH U TPajIu-
USIM MHBIX HapoaoB. OcTaBiieHHe MHOBEpPIAM M MHOPOJIaM MX 00bIYacB B Ka4eCTBE OC-
HOBHOTO MCTOYHHWKA IpaBa OBUIO YacThI0 HANMOHAIBHOU monuTuku Poccuiickoit Mmrre-
pun. Ilpucoenunenue Ceseproro Kaskaza k Poccun npomomxkanocs co 2-i MOJOBUHBI
XVIII B. 7o 60-x rr. XIX B., Typkecranckoro kpas ¢ 1865 mo 1868 rr., mo3xe Bcex, B 90-
x rr. XIX B. mpucoenuHena 3akacmuiickas obiacts. [IpaBoBoe 0CBOCHHE HOBBIX 3€MEIb
HA4aJoch ¢ aJMUHHCTPATUBHON periaMeHTAalld. YTpaBIeHHE MPEHMYILIECTBEHHO OCY-
HIECTBISIIOCH MO CTAPhIM 3aKOHAM M HAPOJHBIM OOBIYasM C MOMOIIBIO aBTOPUTETA MECT-
HBIX (amunuii (pojoB). Pycckast amMUHHUCTpalMs TPaaAWIIOHHO CTapanach HE 3aTparu-
BaTh YKJaJ MECTHOIO HACEJEHHUS, OTMEHHB JIMIIb CaMble HEXelaTesbHble O0Obluau, B
YacTHOCTH, Obla 3ampelieHa paboTOproBils, BHICTYNAIM TAKKE HMPOTUB CYpOBBIX IOJIO-
JKeHUH 1apuara.

Anat xak cBojJ OOBIYHOTO MpaBa JeicTBoBai y HapojoB Kaskaza, Cubupu, Kuprus-
ckux crereit (Typkecranckuit kpait). EcrecTBeHHO, Ipu MHOTHX OOIUX YepTax ObLIN H
CYIIIECTBEHHBIE Pa3INyusi, OCOOEHHO, €CIIH Peyb IUIa O KO4eBhIX Haponax. C omHON CTO-
POHBI, pyccKas aAMHHHACTpAlMs pa3peliajia IpUMEHeHHe ajara U Jaxe IMOAepKUBaa
€ro, ¢ JIPYyrol CTOPOHBI, B LEJIAX HEPACHPOCTPAHEHHS HCIaMa, OTPaHUYUBAIOCH IIPUMeE-
HEHHE 1I1apuaTa, KOTOPhI UMeJ pa3HOBEIHKOE pacipocTpaneHue. M3menenne Gopmupo-
BaHUS MECTHOW BJIACTH, KOHTPOJIb HAJ HAPOJHBIMH CyJaMH CYIIECTBEHHO MOBJIHIN Ha
POIOBOIA OBIT, CEMEHHYIO JKU3Hb U YKJIaJ MYCYJIbMaHCKUX HapOJOB.
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Anat neiicTBoBai Kak 0ObIYHOE IIPAaBO T'OPLEB B JIBYX OCHOBHBIX c(epax NPUMEHEHUs
— KaK B CeMbe M KJIaHe, TaK M MEXKIy KJaHaMHu B celbcKoi obmuue. Kareropus «agat»
IIOBCEMECTHO PACKphIBAJIACh B TPEX CMbICHIAaX: OObIYai, OepylIuii UCTOK U3 HapOIHOIO
MIpelaHusl; 3aKOH OIPEAETICHHON MECTHOCTH; CIOCO0 pa3OmparenbcTBa CyNeOHBIX ael
(npoueccyansHblii 00bvaif). Tak, AWM. PynoBckuii npu ommcanumu Komexca Iammums
yTBEpKIall, 4YTo J0 uMamara B Jlarectane TOpibl Ui perjaMeHTaluy TOMAIIHEeH KU3HHA
U Cy/a UCIIONIb30Bali 00bIYail — «azaT». AJaT UM pacKpbIBajlICsS KaK «HEMHCAHHbBIC Ipa-
BUJIa, KOTOPBIMU PYKOBOJICTBOBAIMCH C HE3aMAMSITHBIX BpPEeMEH HapOAbl, MPeOBIBAIOIINE B
MOJYMKOM COCTOSIHHH M BeAylIne Ooiee Win MeHee maTpruapXaibHblid 00pa3 ku3Hm» [1,
C. 2-3]. Anar, KaK yIIOMHHAJIOCh, PACCMAaTPUBAJICSA M C POLECCYaTbHON TOYKH 3pEHHS —
IpeBHUE Cy/1eOHbIe OPTraHbl U MpoLeccyaabHble 00bIuan, OHU ObUIM HEOTICIUMBI OT BCETO
MaccrBa 00BIYaeB, M B LIEIOM COCTaBIILIM OCOOYI0 MaTepUalbHO-MPOLECCYaNbHYIO Mpa-
BOBYIO CHCTeMYy OOBIYHOTO IpaBa. AJAaTHBIE CyAbl KaK OOBIYHO-TIPaBOBOW (peHOMEH He
UMENH CTaOMIIFHOW OpraHm3auy, 3To ObiH cyasl ad hoc, 94To UIS KOYEBBIX HAPOIIOB OBI-
7o Hanbojee mpuemiieMbIM. OIHAKO B psijie MECTHOCTEW aJaTHBIE CyIbl CTallM JICHCTBO-
BaTh Ha MOCTOSIHHOW OCHOBE M 110 TPaJAUINH (POPMUPOBAHUE COCTaBa CyAEH OCYIIECTBIIS-
JIOCh BCel OOIMHOM U3 Hauboee aBTOPUTETHBIX, IOCTOMHBIX €€ YICHOB.

HecmoTtps Ha TO, 4TO agat — 3TO OOBIYHOE IPaBO, HENB3s CKa3aTh, YTO €r0 COAEpKa-
HHUe ObTO Hen3BecTHO. Kak 1 00BIYHOE TPaBO IPYTUX TOCYAApCTB, aAaThl ObLTH 00bEIH-
HeHbl B cOopHuku B XIV-XVIII BB. u B XIX B., HO AaHHas mMpakTuKa OblIa HE Y BCEX
HapoloB. B uacTHOCTH, YepKeChl MMCbMEHHBIX 3aKOHOB HE MMENH U JPEBHUE 0ObIUaH Ie-
pellaBaii yCTHO, KPOME TOTO, K&KAOE TUIEMS] PYKOBOACTBOBAJIOCH COOCTBEHHBIM aaTOM,
XOTsI B LIEJIOM OHHU OBLTH BO MHOTOM CXOKH. BriocnecTBin kabapAMHCKUI agat ObLT pH-
3HaH HauboJee CIpaBeNIMBEIM U YKOPEHIICS Y BCEX TUIEMEH YepKecoB [2].

B otnuume ot APYTrux HOpM aJgaT CO BPEMCHEM KOPPECKTHUPOBAJICA, alaTHLIC CyAbl BbI-
HOCHJIM pCHICHUA 110 CIIOpaM, HEC YIIOMAHYTBIM B aJiaTe, 110 aHAJIOTMKU — B COOTBETCTBHU C
nyxoMm aznata. Co BpeMEHEM HOBBIE PELICHHS CTAaHOBHJIMCH OOBIYasiIMHM, MOJCPHHU3HPYS
anar. CyIpl y 4epKecoB HCIIOJIb30BaIM HCKIIOUUTEIBHO HOPMBI a/1aTa, OHAKO C YKpel-
JIEHHEeM MYCYJbMaHCTBA CTaJ IIKMPOKO MPUMEHATHCS U MIapuaT (Kak MUCHbMEHHBIN 3aK0H).
Mexnay teMm, agat Obl1 OoJiee MOHATEH U NMPUBBIYEH MHOTHUM HapoliaM, B TO BpeMs Kak ¢
[IapraToM elle ObIIM MaJO3HAKOMBI, TIO3TOMY MPENIOYTEeHHE OTAaBajoCch nepBoMy. bo-
Jiee TOro, JaXke Mocie BBEACHUS MOBCEMECTHOTO MPUMEHEHHs IapuaTa CTOPOHAM JaBa-
JIOCh MPaBO BBIOOPA, U OHHM MOTJIM BBHIOpATh MPUMEHUMOE TPaBo: JIMOO ajaart, JIMOo miapu-
aT, UCXOJISl M3 BBITObI TS ce0sl B KAXKJOM KOHKPETHOM Cllydae.

[apuar B gokrpuHe cepenunbl XIX B. paccMaTpuBajcs M Kak ocobas (uocodus
HPaBCTBEHHOCTH, M KaK TPaKJaHCKOE MPaBo MaroMeTaH. M3 Takoro moHUMaHH 1apuara
NPaBUTEIBCTBO BBICTPAMBAJIO CBOIO aJAMUHHCTpanuio. [lyOnuuHbple OTHOLIEHUS peryiiu-
POBAIKCH OOIEUMIIEPCKUMH 3aKOHAMH, B TO BpeMsl KaK YaCTHOE MPABO OCTAIOCh B chepe
JeicTBus o0Obiuasi. B kadecTBe OCHOBHBIX UCTOYHHUKOB IpPaBa CTaM MCIIOJIB30BATh pas-
JMYHBIE COOPHUKH UCTIAMCKOM MTPaBOBOW JOKTPUHBEI.

B konue XVIII B. uzyuenue mapuara ObI0 BaXKHBIM JUISL ONIpeesieHHs JInL, oOnaza-
IONIMX BIACTBIO HAJI MYCyJIbMaHCKAM HacelleHHeM. Bblia ycTaHOBJIEHa Hepapxuieckas
cHCTeMa JTyXOBHBIX JIUIl, HEKUH MEXaHH3M MYCYJIBMAHCKOTO MpoTorocyaapcTa. OmgHako
YEeTKOH perjiaMeHTalluy UX MOJHOMOYMH He ObUIO ycTaHOBIIEHO. [lyXOBHOE JIHMIIO B COOT-
BETCTBUHM CO CBOMM CAHOM M TTTyOOKHMH MO3HAHHSMHU MYCYJBMAaHCKOTO IpaBa UMeII Ipa-
BO cyanuTh. B XIX B. MpaBUTENBCTBO MOCTAPATIOCh U3I0XKUTh NOPAIOK IPUMEHEHMS 1A~
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puaTa M 3aKpenuTh NOJHOMOYMS AYXOBHBIX JIUIl B COOTBETCTBHM C €BPOIEHCKHUM IIpPaBo-
nonuManueM. [llapuaT ObUT HaIEICH CTATYCOM PEIMTHO3HOTO YUCHHSI, KOTOPOE HE MOXKET
BMEIINBATHCA B 00JacTh NEHCTBHS CBETCKOTO TpaBa. B cdepy peryiampoBaHHS MyCyJb-
MaHCKOTO TIpaBa IOTaJIi 3aBeIIaHus, KISTBbL, TPEXOBHOE TIOBEJICHIE U YIIPaBIeHHE cO0-
CTBEHHOCTBHI0O MeueTel. Poccuiickas aaMUHHCTpalus paspeliaia MPUMEHSTh Iapuar B
pEryIMpoBaHUM CEMEWHBIX OTHOILCHHH W PelIaTh CIOp B Cyle KaIu 1Mo 0O0IIHOMY CO-
TJIACHIO CTOPOH (JIOTOBOPHAS MOACYAHOCTD).

B rteuenne XIX B. MyCyJabMaHCKHM 3aKOH CMSTUYWJI aJaT, BBEJ HOBBIE MHCTUTYTHI,
CKOPPEKTUPOBAJ IIPaBOBOE MOJIOXKEHHE JKEHIIUHBI. AaT KaKk CUHTE3 IpaBa, MpaBOCO3Ha-
HUs1, IPaBOBOM KYJIBTYPbl U YKJIa/a >KU3HHU, OTPAKAIOLINN IPEEMCTBEHHOCTh TOKOJICHUH,
C YKOPEHEHUEM HOBOM BEpbl BOCIPHUHSI MHOTHE LIEHHOCTU MYyCyjlbMaHCTBa. biaronaps
Iapuarty, aiaT U3 XaOTUYHOTO MEePEIUICTEHUS Pa3HOBPEMEHHBIX TIPABUJI IPUOOPE HEKYIO
ctpoitHyto cuctemy. IIpu cpaBuennn amara CeBepHoro KaBkasa m ajaTa KOYEBBIX HapoO-
JIOB, T/I€ IIapuaT HE OKa3aJl CHJIBHOIO BIIMSHHS, MPOCMATPHUBAETCS, YTO agaT OTBEYAJ
KpUTEPUSAM Pa3yMHOCTH M CIIPaBeIJIMBOCTH, CYIIECTBYIOIINX HA ONPEAEICHHOM HCTOPHU-
YECKOM 3Tarne pa3Butusg Hapoja. C u3MEHEHHUEM KPUTEPHs CIPABEIIMBOCTH, MEHSETCS U
ajaT, YTO MPAKTHYECKH HE MPUCYTCTBYET B mapuare. CUIbHOW CTOPOHOU LIapuara siBJs-
€TCS eT0 JOKTPUHAIBEHOCTD, TIO3BOJISIFOIIAS TTPH CTAOMIBHOCTH OCHOB OOHOBIIATHCSI.

['maBHBIM MPOTHUBOCTOSHUEM ajiaTa W Illapuara SABJUIACh eluHas cepa MPUMEHEHHS.
Wx obbenuHsa qyxoBHasS OCHOBa. MUpPHOE COCYIIECTBOBAHUE CTAJI0 BOBMOXKHBIM B CHITY
MIPU3HAHUSA IIAPHATOM O0BIYasi K&K OCHOBBI HOPMATHBHOTO PETYJIMPOBAHUS U CXOXKECTH B
MPOIIECCYaNbHBIX BOIPOCAaX, B YaCTHOCTH, WCIOJB30BaHMs MpucATH. Paznenenue cdep
NPUMEHEHUS] MEeXIy IapuaToM U alaTOM CIOXHIOCH CioHTaHHO. OOBIYHOE MPaBO Tpe-
HMMYIIECTBEHHO PETYJIUPOBAIO OTHOLIECHUS CEMbU U KJIaHa. Beiaensin agat Kak JpeBHUI
3aKOH, «IpaBWIa CTApPHHBD W OOBIYHOE MPABO HA OCHOBE TPAIUIUN MYCYJIbMaHCKOTO
npaBa, KOTOPOE Y KaXI0ro Hapoa UMEJIo CBOIO criennuKky. Tpaauini MyCyIbMaHCKOTO
TpaBa OKa3aJId HanOoJiee CHIIbHOE BIMSHUE Ha OpayHO-CeMEeWHbIe U HaClIeJCTBEHHBIE OT-
HOIIIEHUS U 3aKPENIIUCh JOCTATOYHO MPOYHO, YeMy CIOoCcOOCTBOBaNa NMoiduTHKa Poccnii-
ckoi nmnepuu B XIX B.

CxoJcTBO CyZieOHBIX 00BIYaEB MYCYJIEMAaHCKAX HApOJIOB CBUIETEIBCTBYET O OJIM30CTH
o0br4aeB postoBoii o0muHBL. Ho amatel, peryiupyromune OpadHo-CeMeHbIE OTHOIICHUS Y
KHPTrU30B, uMenu cBou ocobennoct. H.H. ManbIieB orMeyas, 4To ciioBa «IpaBo» B TOM
CMBICJIE, KaK 3TO TIOHMMAIOT €BPOICHIIBI, Y KOUEBHUKOB HET [3, ¢. 4-5]. EcTh clioBO «xaK»
— uctuHa, bor, mpaBo Ha 4TO-TO. A 00BIYal, COTJIACHO KOTOPOT'O PEMIAIOTCS BCE KUTEH-
CKHE JIeJIa U OCYILECTBISIETCS CyA, UMEHYETCS CIIOBOM «3aHr» uiu «azat». H.U. I'pone-
KOB OTOXKJIECTBIISIT KATETOPUH «3aHI» U «aJlaT», TOBOPS JIUIIb O Pa3HHUIIE TPOUCXOKICHUS
cnoga [4, c. 20].

Ho cepenunbl XIX B. 00BIYHOE MTPABO MPUMEHSIIOCH IPAKTHYECKU O€3 BIIUSHUS PEITH-
THO3HBIX HOPM, M TOJIbKO K KOoHIy XIX B. ¢ pa3BuTHeM oOpa30BaHUs, B OCHOBHOM MY-
CyJIbMaHCKOM TpaMOTHOCTH, IIapHaT CTajl OKa3blBaTh 3aMETHOE BIMSHUE Ha HOPMBI
oOpryHOTO MpaBa. s mycynpmaHckoro npasa B Poccuiickoit mmmepun koHna XIX B.
CIIOKHJIACh HETUIHMYHAS CUTYallusi — OJHOMOMEHTHOE JEHCTBHE TPEX COBEPIIEHHO pas-
JUYHBIX TI0 TPUPOJE W ECHCTBUIO MCTOYHUKOB IIpaBa: ajaara, Imapruara U POCCHUHCKOTO
3akoHa. IloctenenHas ucnamu3zanus KaBKa3CKOro M a3MaTCKOro peruoHoB Poccuiickoit
UMIIEPUH, a TaKXKe KpalHEe JIOSUIbHOE OTHOLICHUE K PEeriiaMeHTallud YacTHOM JKU3HU
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MECTHOTO HaceJIeHUS] ¥ MaKCHMaJIbHOE COXpaHEHHE TPaIWIUi W KyJIbTYPHl HIPUBEIH K
YCTAHOBJICHUIO COBEPIICHHO YHUKAIBLHOTO OTIBITA.

Takum 06pa3oM, BIHMSHUE PYCCKOTO 3aKOHA HA aAaThl OBIJI0O MUHUMAIBEHBIM U KacalloCh
B OCHOBHOM a/JIMHHUCTPATHBHON 4YacTH (YHKIIMOHHPOBAHUS CyAeOHBIX OpraHoB. Cwsir-
YeHHe OOBIUHBIX M PEJIMTHO3HBIX HOPM B OTHOIICHHH TPABOBOTO TOJIOKCHUS YKCHIUH
CBSI3aHO C BIIMSHUEM PYCCKOTO 3aKOHOJATENNbCTBA M TIOCTEIICHHON pyCcU(UKaIUU Hacele-
Hus. [IpoOiieMbl mprMeHEHHs U COYeTaHus [apraTa W ajgaTa MOIMUTHIBAINCH Heolpee-
JICHHOCTBIO CTaTyca aJIaTHBIX CYJIOB (HAPOIHBIX CYJOB, Cy/I0B OMeB). B cBsi3u ¢ 3TUM, He-
BO3MOXXHO OJIHO3HAYHO YCTAaHOBHUTH COOTHOIICHHE ajaTa U IapuaTa, OJHAKO MOXKHO BBI-
SIBUTDH TIEPHUO/IBI HANOOJIBIIIETO TECHOTO B3aWMOBIIUSHUS 3TUX HCTOYHUKOB IPaBa.
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