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Kpacnooapckuii ynusepcumem MB/] Poccuu

B crarpe npencraBieH aHaIM3 HOPM JIOPEBONIOIMOHHOTO YrOJIOBHOTO 3aKOHOAATENbCTBA (YIIOKEHUS O
HaKa3aHUIX yroJIOBHBIX M UCHIPABUTENBHBIX 1885 I.), peryaupyomux Takyo GopMy MpecTyIHOro COy4acTHs,
Kak «auaiika». [loka3piBaeTcsi MO3WIMS 3aKOHONATENs, KOTOPHIM (haKTHUECKH COMIDKAT —COCTaBBI
MIPECTYIUICHNH, COBEpIICHHBIX YTOJOBHOW IIAiikod (Ipekae BCero HWMYNIECTBEHHOro paszbosi), u
MIPECTYIUICHNI TPOTHB TOCYJapcTBa B BHJE BOOPYKEHHOTO HAllafeHHs Ha «BOJOCTHBIE M OOIIECTBEHHBIC
yIpaBieHus». JlemaeTcst BEIBOJ, YTO, C YUETOM YCHIICHHS PEBOJIOIOHHOrO JBIKEHHs Ha pyoexe XIX-XX
BB., TIOBBHIIICHHAs! OOIIECTBEHHAs! OIMACHOCTb BOOPY)KEHHBIX YTOJOBHBIX IAEK JUKTOBaJa HEOOXOIMUMOCTH
BBIJITICHUSI CaMOCTOSITEIEHOTO COCTaBa MPECTYIUIEHWs, YTO M OBUIO cIelaHo, Ho yxe mocrte 1917 r.,
COBETCKHMM 3aKOHOJAaTeNIeM B BHIE OaHIUTH3MA.

Kniouesvie cnoea: Ynoxenue, maika, NMpecTylUIeHHe, HaKa3aHHe, COOOIIHHMKH, NPECTYIHAs TIpyIIa,
BOOPYKEHHOCTb, OaH/Ia.

CopemenHas ¢opma coydactust B Buze 0anpl (cr. 209 YK P®) Bnepsoie monmyunia
CBOE€ 3aKOHOJATENHHO 3aKperieHne Ha cucteMHoM ypoBHe B YK PCOCP 1922 r., rae B
cT. 76 ompenensuiack cluenyromas Tucrio3unus oanantuima: «OpraHu3anus U yJacTue B
0aHax (BOOPYXEHHBIX IAKax) U OPraHU3yeMbIX OaHJaMH pa3OONHBIX HANaJCHHIX M
0Fpa6HeHI/I5[X, HaJICTaxX Ha COBCTCKHE U YACTHBIC YUPCKIACHUA W OTACIBHBIX I'paKJaH,
OCTaHOBKH T10€3]I0B U Pa3pyIICHUs XKel.-J[0p. MyTel, 0e3pa3InaHo, CONPOBOXKIAIUCH JIH
9TH HamaJcHHUs YOMHCTBAaMHM M OrpaOjeHHSIMH WM HE COIpOBOXKAamuch» [1]. OmHako
TaKOM COCTaB MPECTYIUIEHUS MPOTHUB TOCYNApPCTBa, CPOPMHUPOBAHHBIA B TEPBBIE TOMBI
COBETCKOM BJIACTH, HE SBJIUICS aOCONIOTHOM HOBEJJIOH COBETCKOI'O 3aKOHOJATENs, a
BBITEKAJl M3 IPEIIECTBOBABIIETO0 WMIIEPCKOTO 3aKOHOAATEIhCTBA, TAE HCIOIH30BAIOCH
MOHATUE KIIAUKW.

B aT0if CcBS3M clemyeT 3aMEeTHTh, YTO C YYE€TOM OCOOOW OITACHOCTH TPYIIOBBIX
BOOPYXEHHBIX HAalaJleHuid, B POCCHICKOM 3aKOHOMATENBCTBE BCEX MCTOPUUECKUX
MIEPHUOIOB TAHHOMY THITY TIPECTYITHOW aKTUBHOCTH BCET/Ia YAESIOCh CaMOe PUCTAITBHOE
BHUMaHuE [2, ¢. 53]. Ilpuuem B mo3gHewmmi mepuon Poccuiickoi nMmepun (HaduHAS C
koHma XIX B.) B AeTanpHO pa3pabOTaHHOM YTOJIOBHOM TpaBe (MBI OepeM I aHaiIHu3a
MTOCTIEIHIOI0 MAacITaOHY0 peNakiuio Y JI0KeHNs 0 HaKa3aHUsAX U yromoBHBIX 1885 1. [3])
MMENWMCh  CaMble pa3lUYHble BapHaHTHl TAaKUX HamageHud, muddepeHupyeMeie B
3aBHUCHMOCTH OT MPECTYIHOTO YMBICHA, XapaKkrepa 00beANHEHUS MIPECTYITHUKOB, (OPMBI
HamaJeHnui, WX TOCIENCTBUH, COCTaBa YYACTHHKOB MPECTYMHBIX TPy (COOOMIECTB,
CKOIa)  T.XI., TO €CTh, 3aKOHO/IATENb YK€ HCIIOJIb30Ball CHCTEMHBIH MTOIXO/, KOTOPEIA B
CBOIO Odepenb, OTpakald Ooliee BBICOKHMH YPOBEHB pPa3BUTHs YTOJIOBHOTO TIpaBa Kak
Hayku [4, c. 38]. B maHHOM KOHTEKCTe BBIIENUM HEKOTOpble (Hamboliee 3HAYUMBIC)
3aKOHOJATENbHbIE MO3UUMU PoOcCCHMHCKONM HMIIEpUM IO BONPOCAM  PErYIUPOBAHUS
OTBETCTBEHHOCTH 3a TIPECTYIUIEHHUS, KOTOpPBIE MO3KE CTAIM HMMEHOBAaThCA (yXKe IpHU
COBETCKOI BIIACTH) OAHJUTH3MOM — C TEM, YTOOBI TTOKA3aTh, YTO COBETCKOE TOCYAapPCTBO
OIIpeNeNieHHbIM 00pa3oM BOCHpHWHSIIA MO3UIMK PoccHiickoil mMrepun, HECMOTps Ha
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npo3BydaBmue nociae 1917 r. nexmapanuu COBETCKOM BIACTH O TOM, YTO HMMIIEPCKOE
3aKOHOJIATENBCTBO MOJIHOCTHIO OTBEPraercs.

[IpenBapuTenbHO 3aMETHM, UYTO MMIIEPCKUN 3aKOHOJATENb HE JAaBall ayTeHTHUYHOIO
TOJIKOBAaHUSI TEPMUHY «IIaiKa». DTO Jenanoch Ha JOKTpUHaimbHOM ypoBHe. Tak, H.C.
TaranueB cunTan maiiKy ocOObBIM BHJOM MPECTYIMHON TPYNIBI M MOJNAral, 4yTo «IIaiKon
MIPU3HAETCS COTJIALIEHHE HECKOJIBKUX JIMI[ Ha COBEPIIEHHWE HECKOJIBKUX OIMpeeseHHBIX
WM HEOIpENEeNeHHbIX, OJHOPOAHBIX, Pa3HOPOAHBIX MPECTYNHbIX AesHUi. CylecTBo
IaliKM 3aKII0YaeTcss B TMOCTOSHHOM XapakTepe cooOIIecTBa, B OOpallleHHMH YJICHAMH
IAaHKKU TPECTYITHOM JESITENLHOCTH B peMeciioy [5, ¢. 17]. XapakTepusys yKa3aHHBIA BU
MPECTYIHOHN aKTHBHOCTH (B (hopMe «I1aiku), HEOOXOIUMO UCXOIUTh U3 TOTO, YTO, B CUITY
CBOEro TPYNIIOBOrO XapakTepa, OH ObUT B TEPBYIO OYepelb CBs3aH C IOPHIMYECKUM
TEPMUHOM «ydacTHe B TpecTyrieHuu» (pazmen | Yinoxkenums 1885 r.), BeICTymaBmIuM
«KaK POAOBOE TIOHATHE» IMPECTYMHOro coydactud. W mpexne Bcero, 3aKoH TpedoBa
BBISICHEHHUA TOTO, COBEPUIEHO JHM MPECTYIUIEHHWE MO TMPEABAPUTENFHOMY COTJIAIIEHUIO
(croBopy) miu 6e3 TakoBoro (ct.11).

B cBolo ouepenp, BOMPOCH coydyacTusi peryimpoBaiuch B cT. 11-15 m 117-128
Vnoxkenus 1885 1. u, mpu OOBIYHOM TIOpSAJKE CYAONPOM3BOJACTBA, 00A3aTETHHO
BBIHOCHJIMCh Ha pelIeHHE MPHUCSDKHBIX 3acenateneil. B cooTBeTcTBHE € yKa3aHHBIM
IIOPAAKOM, B ClIydac€ HAJIMYUA NPECABAPUTCIBHOIO COrjialiCHUS NPECTYITHUKOB O CO3AaHNN
HpeCTynHOﬁ rpynIibl, 3aKOHOM JaJie€ pas3indyajJIniCb TaKHE BH/Abl COYYAaCTHHUKOB, KaK
«BaYMHIIMKN», «COOOITHUKNY, IIOACTPEKATENN (CITOATOBOPIIUKN») U «IIOCOOHUKI» (CT.
13). Ilpy HamwmuuMu croBopa JBYX M Oollee JHIl, KaXJ0€ M3 YKa3aHHBIX JIMI[ HECJIO
OTBETCTBEHHOCTb 32 MPECTYIJIEHUE B IIETIOM.

[lomumo sTOTrO, Cpeau NI, MPHUYACTHBIX (CIIPUKOCHOBEHHBIX») K IMPECTYILIEHHIO,
XOTA U HEMOCPEACTBECHHO HE YUAaCTBOBABUINX B HEM, BBIJCIAIINCE TAKXKE «IIOITYCTUTEIIN,
«YKpBIBATEIN» M «HEemoHOCcHTENM» (CT.14). Bee 310 Takke OTHOCHIIOCH K MPECTYIUICHUSM,
COBEpIIAEMBIX IMaWKOH, M caM (aKT Hajduuus IHalKK O3Ha4adl OOCTOSTEILCTBO,
OTST4arollee BUHY YJIEHOB IIANKH.

OnHako He BesKas Iaifka mMerna MpU3HaK|, KOTOphIe Mo3XKe meperayT k 6anme. Jlemo
B TOM, YTO MMIEPCKHM 3aKOHOJATEIb MMENT B BMJIY, YTO CO3JAaHHAs IPEABAPUTEIBHO
IPECTyIHAss TIpyIa, C OIHOH CTOPOHBI, MOIJIa COBEpIIaTh cCaMble pa3JInYHbIE
IPECTYIUIEHHUsI (B TOM 4YHCJI€ HEHAaCWJIbCTBEHHOTO XapakTepa), a C IPYyrod CTOPOHBI —
XapaKTepU30BaTbCA  pa3lIM4YHbBIM  YPOBHEM  CIUIOYEHHOCTH U IIPUBEPKEHHOCTH
NPECTYNHBIM HaMepeHWsM. B naHHOW cBsA3M cocraBbl, Haumbonee ONM3KHE K
COBPEMEHHOMY IOHATHIO OaHAWTH3Ma, B MMIlepckoi Poccum ObLiu CBSI3aHBI IJIaBHBIM
o0pa3om ¢ pazbosiMu.

B cBoro ouepenp, g KBATH(PHUKAIIANA pa300MHBIX HamagaeHud B YiokeHnn 1885 1.
ObUIO BBIJETICHO LIEJIIOE OTAENCHUE TPETbed TIJaBbl, BKIIOYABIIEE JECATh CTateil,
XapaKTepU30BaBLIMX pPa3IW4HbIE BHIBI pa300eB (M 3TO HE CIy4yailHO, Tak Kak K TOMY
BpPEMEHH MMYILECTBEHHbIE IPECTYIIICHNSI UMEIN JOBOJIBHO MNPOKYHO I depeHInauo
[6, c. 38]). Ommako mpu BceM pPa3HOOOpa3WMH BHUAOB pPa30OMHBIX HAIMAICHUN,
MpEeTyCMOTPEHHBIX  YiokeHneM 1885 1., 0a3oBeIMH dJeMeHTaMH pa30os Bcerjaa
BBICTYIIAJIH, C OOHOI CTOPOHBI, IOXUIIEHUE UMYIIECTBA >KEPTB JAHHOTO NPECTYIUICHHUS, a
C IPYTOil CTOPOHBI — OYEBUHOEC HACKIINE B OTHOIIECHUH ITOTEPIIEBIINX JIUL. A TOCKOIBbKY
K CYyLIECTBEHHBIM IPHU3HAKAM pa300s OTHOCWJIOCH OTKPBITOE HamaJeHHEe C HaHECEHUEM
OIACHBIX JJIS )KU3HH TEJIECHBIX MOBPEXKAECHUM, MO0 YIPO30i TAKOBBIX, TO IPH HATUYUH Y
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HanaJaroImux opyxus (yrpo3a yOMHCTBOM) JaHHBIE MPECTYIUIEHHsI mpuoOperann Oonee
BBICOKYIO OOIIECTBEHHYIO OMacHOCTh. COOTBETCTBEHHO 00s3aTeNbHbIN IPU3HAK OaH[bI B
BUJC BOOPYXEHHOCTH €€ YYaCTHHKOB, HMEIOIINI MECTO B COBPEMEHHOM POCCHICKOM
3aKOHOAATENBCTBE,  TOrna, B  WMIepckod  Poccuu, TO3BONST  OIHO3HAYHO
KBaJU(QHULUPOBATH HallaJeHNe IPECTYIMHOW TPy Kak pa30oi.

OpHako Mpu 3TOM HYKHO UMETh B BHAY, YTO JANEKO HE Ka)Abli pa30oil uMiepckoit
OIIOXH, COBepIHeHHBIﬁ rpynnof/'l MMPECTYIHUKOB, MOXHO OTOXACCTBJIATH C COBPEMCHHBIM
coctaBoM Oanautu3ma. CormacHo Ynoxkenuto 1885r. (cr.1627) pasboem cumTanoch
TaKkKe HamajgeHue 03 OpYKHsS, €CIH «COMPOBOXAAJIOCh WM yOHICTBOM, WIIH
MOKYHICHHEM Ha OHOC, UJIM XK€ HAHCCCHHUEM YBCUb, paH, HO6OCB HJIN OPYTHUX TEICCHBIX
HUCTA3aHUM, WIM Takoro pojJa YIrpo3aMH WM HWHBIMU JEUCTBUSMH, OT KOTOPBIX
npeacraBidjiaCb dABHad OIMACHOCTL JId KWU3HU, 3ApaBUSA WU CBO6OIH)I Juna, WJiIn JIWII,
MOJIBEpraBIIMXCs HamaaeHuo» [3].

B KoHTEekcTe OTMEUEHHOr0 pPa3HOOOpasusi TPU3HAKOB pPa3dos, HWMIIEPCKU
3aKOHO/IATENb JCTAILHO YYUTHIBAI U MHOrooOpasne BO3MOKHBIX BHJIOB IPECTYITHBIX
JIeTHUN. DTO TO3BOMSIIO pas3inyaTh pa300u MO MecTy uX coBepmieHus (cr.1628, 1629,
1630, 1631, 1632- 37aHue, ceneHue, YEAWHEHHOE MECTO, I1OYTa, TPAHCHOPT U T.1I.); MO
nocienctusm (ct.1632, 1634 — yBeube, paHbl, HCTA3aHUSL, CMEPTOYOHIICTBO U MTPOH.); TIO
peunauBy (cT.1635 — moBTOpeHue pas3oos). IlocienHee, Hapsay ¢ pa3doeM B ILIEPKBH,
3aKOH IIpHU3HaBaJI Hanboilee THKKUM BUJOM, IMpEAyCMaTpuUBaBIIUM HaKa3aHUC B BH/C
CCBUIKH B KaTOP)KHbIE pabOThI O€3 CpoKa.

4! 34€CH BaXXHO 3aME€THUTHb, YTO K YHCITY Hanbojee TSHKKUX OTHOCHIIKNCH rpynIioBbI€
pazOoiinble HamageHnsd B coctaBe maek (cr.1633). Jluma, sBigBIINecs opraHu3aTopamMu U
AKTUBHBIMU YYaCTHHUKaMM TaKHX IIa€K, MOTJIA OBITh HaKa3aHbl CCHIJIKOH B KaTOpKHBIC
paboThI Ha cpok 1o 15 mer, Apyrue WieHbl malku — Ha cpok 1o 12 mer. Hapsiay ¢ atumM,
OTBETCTBEHHOCTHb 3a «COCTaBJICHWE IMAaMKW i1 pa30doeB» peryimpoBanach cr. 924
Ynoxkenus 1885 1. Kak caMOCTOATENLHBIM W 3aKOHUEHHBIM COCTaB IPECTYIUICHUS, TO
€CTh, YK€ caM (pakT CO3TaHMs MIAWKH SIBISJICS MpECTyIUIeHHeM (PaBHO Kak IO3Ke, yiKe
MpH COBETCKOW BIACTH caM (akT co3maHusl OaHJbl Takke OyJeT CUHUTaThCs
CaMOCTOSATENbHBIM MIPECTYTIIICHHEM ), 3a KOTOpoe YYaCTHHKAM HIAKH
MpeaycMaTpPUBAJIOCh HAKa3aHWE B BHUJIE CCHUIKA B KaTOp)KHBbIE pabOThI HAa CPOK 10 6 JeT,
JaKe eCITH IIalKoil He OBLIO eIle COBEPIIEHO MpecTyIUIeHne (e pa3 Mmoa4epKHEM: 3TOT
MOMEHT OYeHB OJIM30K K XapaKTePUCTHKE TOCTUMITEPCKON OaHIbI).

B cBoro odepens, HemOHECEHWE O CYIIECTBOBAHWMM IANKH TaKXKe SBISIIOCH
MpecTyIIeHHeM, HO HaKazaHUe, KOHEYHO, ObUIO 3HAYMTEIHHO MST4Ye — (JTUIIEHUE BCEX
OCOOEHHBIX, JHUYHO W 10 COCTOSHHIO IIPUCBOSCHHBIX TMpaB H TIPEHUMYIIECTB» W
HalpaBlIeHHE B «HCIIPaBUTENbHBIE apecTaHTCKue otmeneHus» [3]. Uro kacaercs nwi,
BHHOBHBIX «B JOCTAaBJICEHHH 3aBEJOMO 3JOHAMEPEHHBIM IIAaKaM WM COooOIIecTBaM
OPYXKUSI, WM K€ WHBIX OPYAHNA, WM KAaKUX CPEICTB JJIS COACSHUS MPENOT0KEHHBIX MU
npectymieHui» [3] (ct. 928), To oHM Heclaw HakazaHHE, aHAJTOTMYHOE OTBETCTBEHHOCTH
3a yJacTue B Iaike (CChIIKa B KaTOP KHBIE pabOTHI Ha CPOK /10 6 JIeT).

Kax BumHO, 3aKkoHOmaTeNb YCTaHABIWBAal [UIS YYaCTHHKOB YTOIIOBHBIX IaeK
(ocoOeHHO IS BOOPYKEHHBIX, «COCTABUBIIMXCS» ISl Pa30OMHBIX HAITaJICHHU) CaMyrO
CTPOTYIO OTBETCTBEHHOCTb, OIpENeNsas s HHUX 3HAYUTENbHBIE CPOKA CCBHUIKH B
KatopxHble paborel. [lpmdeM 3a pa30om He MPeTyCMATPUBAIOCH AIbTEPHATHBHBIX
Haka3aHWi (HampuMep, B OTJIIMYME OT WHBIX IPECTYIUICHWH, HE NpeaycMaTpuBalach
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3aMEHa TOr0 HaKa3aHWs HaIpaBICHHEM B apecTaHTCKHUE OTHACIEHHs); CIEAYyeT 3aMETUTh
TaKXe, 4YTO TaKoi ObUla TOMHHMPYIOIIAsl MO3UIMS M B APYTUX cTpaHax [7, c. 64], urto
CBHJICTENBCTBYET O BBICOKOH OOIIECTBEHHOM OMAaCHOCTH TAKOI'O POJia MPECTYIICHHUH.

B 10 ke Bpems, mpu KBalupHUKaUMU Pa300€B W, COOTBETCTBEHHO, ONpEeIeHUN
HaKa3aHMsl, YIUTHIBAIMCH caMble pa3inuHble KBaduduupyromme npusHaku. K npumepy,
10 ¢despans 1910 r. B cenme Kpacuwiii Kyr Camapckoii ryOepHHEM OBUIO COBEpPIICHO
BOOpY)KEHHOE HamaJeHue Ha Keaptupy areHta CeBepHoro Oanka. IlpectymHukw,
3aXBaTUBUIMEC KaCCy C ACHbI'aMM, a TAKXKE IMPUMCHUBUIMC HACUJIME IO OTHOIICHUIO K
CTOPOXY, SABISUTMCH YJICHAMH IOJUTHYECKOW MapTUH COLMAINCTOB-PEBOIIOLMOHEPOB
(«acepaMu»), W JAEHBrH MpeAHA3HAYANHMCh JJIs MapTHHHOW aAesrenbHOCTH. OgHAKO,
HECMOTpSI Ha 3Ty «IIOJUTHYECKYIO» COCTABIISAIOUIYIO, TPEOOBABIIYIO JOMOTHHUTEIHLHON
kBanmudukanuu (o cr. 102 YromoBHoro ynoxenust 1903r. — B CBS3U C «IIOIPBIBOM
SKOHOMHYECKON OCHOBBI» PEKHMA), UX OOBUHWIU JIMIIb B JCIHUHU, CYIyOO YTOJIOBHOM,
npexycMorpeHHoMm ct. 13, 1627, 1629, 1632 VYnoxenus [8, c. 31] B aroil cBs3W,
COBPEMEHHBIE HCCIICOBATENH CIIPABEIIMBO YKA3bIBAIOT Ha TOT (hakT, YTO, HECMOTPS Ha
HEMpOCTYI0  CHTYallMi0  IPEAPEBONIONMOHHON  DIOXH, OOBHHEHHE HEOXOTHO
MOJIMTU3UPOBAJTIO COCTaBbl TAaKUX HpeCTynJIeHHﬁ, npeamnounTas AaxXe <«IIOJIUTHYCCKUX)
MIPOBOJUTH IO YUCTO YTOJIOBHBIM cocTaBaM [9, c. 109] — ¢ Tem, 4TOOBI CIUIIKOM CYypOBbIE
HaKa3aHWS He MPOBOIHMPOBAIN MPOTECTHBIE BBICTYIJIGHUA MecTHOro Hacenenws [10, c.
49]. Tam e, rae YUCTO YrOJNIOBHBIE COCTaBHI HE OBUIM MPHUMEHHMBI, BJIACTSIMH
HCTIONIB30BAIMCH HOPMBI BOMHCKOTO Y cTaBa 0 Hakazauusax 1875 r. (ct. 278 u ap.).

B uenom, HambGonmee OMM3KMMHU K cOCTaBy OaHAMTH3Ma MOXKHO CYHTATH pPa30ou
(ocobenno ct. 1628-1633 Yaoxenus 1885 r.). OgHako HYXHO BHUIETH, YTO BOOPYKEHHBIE
TPYNIIOBbIE HAMaJE€HUS MOTJIM COBEPIIATHCS HE TOJNBKO MIAKaMH pa300MHHMKOB U HE
TOJILKO B CYI'y0O KOPBICTHBIX 1ieiisix. Tak, oOpaiieHue k pazaeny 3 Ynoxkenus 1885 r. («O
MPECTYIJIEHUSIX TOCYJapCTBEHHBIX») MOKAa3bIBAE€T, YTO YTOJIOBHOE IPABO HMIIEPCKON
Poccun BbIIENANTO LENBIA psii TPYIIOBBIX MPECTYIIEHUM, KOTOpbIE COBEPIIAIUCH
BOOPYXEHHBIMHU «COOOIIECTBAMMUY HIIN «CKOIIOM», U OBUTH HAIIPaBJIEHBI POTUB BIACTH U
ee pacnopspkeHui. [IpudaeM Takne mpecTyIIeHHsS Kapajiuch ropa3fo Ooiee )KecTKo, YeM
JEHCTBUS YTOJNIOBHBIX Pa300MHBIX OaHA. B 9acTHOCTH, CMEPTHOM Ka3HBIO Kapaycs He
TONBKO OYHT TPOTHUB BEPXOBHON BIACTH («BOCCTaHHUE CKOIIOMY»), COBEPIICHHBINA C
HaMepeHHEM HHUCIIPOBEPKEHUS BIacTH (CT. 249), HO TakKe W HETOHECCHHE O MTOATOTOBKE
TaKoBOTO.

[lomumo mpsimoro «OyHTa», 3aKOH TPENENbHO CYPOBO Kapasl 3a «IIPecTYyIICHUS
MIPOTHUB TIOpsAKa yrpaBieHus» (pasmen 4, rinaBa 2 «O COMPOTHBICHUN PaCIOPSKEHISIM
MPaBUTEIHCTBA W HENOBHHOBEHHH YCTaHOBJIEHHBIM OT OpraHoB BmacTsm» [3]). B
YaCTHOCTH, OTMETHM, YTO <«IBHO€ IPOTHB BIIACTEH ... BOCCTAHWE», COBEPIIEHHOE
«BOOPY)KEHHBIMH YeM-IIH0O0 JIFONBMH M CONPOBOXKAAEMOE C MX CTOPOHBI HACHIIEM H
Oecriopsimkamu» (c. 263) Takke Kapaioch Ooiiee JKECTKO, YeM ydJacTHe B pa30oiHON
maiike (xkatopra 15-20 mer). I[lomuepkHeM, YTO, B OTJIHYHE OT «COIPOTHUBICHUS
pacHoOpsKEHUSIM TIPaBUTEIHLCTBAY», UMEBIIIETO «JacTHYIO menb» (cT1.270 — He Oomee 3-x
YeNoBeK), BOCCTaHWE M MPOTHBOAEHCTBHE (CT.263-269) TpaKTOBaINCh, KaK HMEIOIINE
«XapakTep BbBI3BIBAIOIIMKA WIM HamaJarolui». B CHly MOBBILIEHHOW OMACHOCTH, B
MECTHOCTSIX, T/ie OBUT BBEIEH CYyJl MPHUCSHKHBIX, TAKUE JIENla PACCMATPHUBAIINCH CyIneOHON
MajaTod C YdYacTHEM COCJOBHBIX mpencraButeneid (cr.201-1 VYcraBa yrojaoBHOro
CyIonpou3BoAcTBa). Tam e, rae AeHCTBOBANIM 4Ype3BbIUAHBIE MeEpPHI OXpaHBI, 3a
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BOOPY)KEHHOE COMPOTHBICHHE TPAKAAHCKUE JIMLA TMOJIeKATM BOCHHOMY CYAy H
HAKa3aHUIO 10 3aKOHaM BOEGHHOro BpeMeHH (cT. 226-1 VYcrtaBa yrojioBHOro
cynorpousBoactea [11]).

Msl He ciyyailHO aKUEHTUPYyeM BHHMAHHE Ha «IIOJIUTHYECKHX» IMPECTYIUICHUSX,
CONPOBOXKJIAEMbIX HACHIIMEM, B TOM YHCJIE C MPUMEHEHUEM OpPYXKHS, - JIeJI0 B TOM, UTO
WMEHHO TNoiuTH4eckuit Qakrop mocne 1917 1. Oymer mmeTh pemiaroliee 3HAUYCHHE B
TpaHchOpPMaLNK «IIANKK» B «O0aHIy». A TOrJa, B MO3IHEUIICH UMIEPHUH, ITOT (PaKTop,
XOTA U HE 6I)IJ'I HEMOCPEACTBCHHO CBA3aH C NPCCTYIJIICHUAMUA, COBEPIIACMBIMU HlaﬁKaMH,
HO, ONpelneNcHHOe COJIMKEHUE COCTaBOB BOOPYKEHHBIX pa300eB M HACHIIBCTBEHHBIX
«MOJUTUYECKUX)» TMPECTYIUICHUH YKe TIPOCMAaTPUBAIIOCh.

B moarBepxkaeHHE 3TOro MOXHO TPUBECTH TO OOCTOSTENBCTBO, YTO B CHCTEME
YTOJIOBHBIX CaHKIMK YioxkeHus 1885 r. mpocieKuBaeTcss HHTEpECHAs Mapajliellb MKy
YKa3aHHBIM BHJIOM TPECTYIUICHHUs] TMPOTUB BIACTH («OYHT») M YTOJIOBHBIMH DPa300sSMU
maek. Tak, cormacHo cT. 264 Yioxenus 1885 r., nelicTBus Jake HEBOOPYKEHHBIX JIHII,
«OJHAKO C ABHBIM HAaCUJIMEM U 6CCHOpH,Z[KaMI/I, WJIN K€ HAIIPOTHUB BOOPYKCHHBIMU, XOTA U
0e3 SIBHOTO C WX CTOPOHBI HacHiIUs» [3], OMHAKOBO KapalWCh JIMIICHHEM BCEX MpPaB
COCTOSTHUMSI M Katoproi 12-15 mer — 3To caHKmus, KOTOopas abCONIOTHO aHAJIOTHYHA
CaHKIUAM B OTHOUICHHWHU OPraHU3aTOPOB U aKTUBHBIX YYaCTHHUKOB pa36017[HLIX mIack.

Hapsny ¢ atuM, k 4-6 romam karopru (Tak JKe, Kak 3a WICHCTBO B IIalKe)
[IPUIOBAPUBAIIMCh  YYACTHUKUM  HEBOOPY)KEHHBIX  BBICTYIUICHUM 0e3  SBHBIX
HAaCUJIIbCTBECHHBIX )ICI>'ICTBPII>‘I (HpI/I YCJIOBUH, KOrla <«IJid BOCCTAaHOBJICHUA IIOpAIKaA
HAYaJbCTBO OBUIO B HEOOXOJUMOCTH TMPUOECTHYTh K HEOOBIKHOBEHHBIM Mepam
yemupeHus» — ¢T.265). IlogquepkaeM Takke, 9To, COTIIacHO 3aKOHY «BOCCTAHUEM IPOTHB
BHaCTeﬁ, MPaBUTEIILCTBOM YCTAHOBJICHHBIX, ITOYUTACTCA U BCAKOC BOSMYUICHHUEC KPECThAH
MIPOTUB BOJIOCTHBIX M OOIIECTBEHHBIX yIpaBieHuW» (cT. 267), Ipu ITOM, €CIH B XOZe
BOCCTaHUS WMMEIH MeCTO yOWicTBO Wik momkor (cr. 268), TO BHHOBHBIC BOOOIIE
[IPUTOBAapUBAJINCh K HAKA3aHUIO BIJIOTh 1O OECCPOYHOI KaToOpry.

3nech HamaJeHUE KPECTbSIH Ha BOJOCTHbIE M OOILECTBEHHBbIE YIPaBJIECHUS,
ABJISIBILIEECS  TIOJIMTMYECKUM» IPECTYIUIEHHEM, JOBOJIBHO TECHO IIPUMBIKAET II0
00BEKTHUBHOW CTOPOHE K HAITaJEeHUIO, COBEPIIAEMOMY YTOJIOBHOM IMaiikoil. DTO OdYeHb
B)KHBII MOMEHT, Ha KOTOPOM B IaJbHEHINIEM, YK€ COBETCKMHA 3aKOHOIATENh, OyAeT
(hopMupoBaTh COCTaB OAHAUTU3M KaK CaMOCTOSATENBHBIN BHJ I'PYIIIOBOIO IPECTYIHOIO
JeSHUS.

A yKazaHHbBIE JKECTKHE CaHKLUUM 3a4acTyl0 3acCTaBIIUIM IPaBOIPUMEHUTENCH, U
MIPEXJIE BCETO CYAbl, MCKAaTh PAa3JIMUHbIC BApUAHThI U3MEHEHUS KBAIM(HUKALUN B 3aMETHO
YYaCTHUBILIMXCS CIy4asx MacCOBBIX BojHeHHil. K mpumepy, B mporeccax Mo «XO0JIepHBIM
Oecropsimkam» 1892 r. moacyaumsiM BMeHsUTHCE cT. 99 1 100 Ynoxernns 1885 r. B atom
ciydae, 10 MHEHHI0 O(UITHAIBHBIX CTPYKTYP, «HENb3s 'comporuBiieHne" u "BoccraHue"
BUIETh TaM, TI€ HAIHIO TOJBbKO camo3ammra. OHM BMEHSEMBl JIMIIb NPH YMBICIE,
KOTOPOT'0 B JAaHHOM clTydae He ObUI0 U cienay [12, c. 7]. Uto kacaercs XonepHbIX OYHTOB,
TO OHU CTaJH CJIEACTBUEM OLIMOKH, caMOOOMaHa, «TEMHOTBD KPECThSIH, a TAKKE BIMSHUS
poccuiicKkoil «mmonmuteickor Tpaauuum» [12, ¢. 7]. pyruM momoOHBIM TPUMEPOM MOXKHO
CUMTATh MPOLECC B CBSI3H C MAaCCOBBIMU BOJIHEHHAMH B ciobone JJomkuk XapbKOBCKOTO
ye3na (ceHTsOph-okTsaOps 1890 T.), THe «JUIT BOCCTAHOBIEHHS TIOPSAIKA, ITOMHMO
MOJHULEHCKUX Mep, ObIIM BBI3BaHBI HA MECTO IPOMCIIECTBHsS Bolcka. K yromoBHo
OTBETCTBEHHOCTHU 3a y4yacTUE B 3TUX Oecropsakax ObLIM NpUBJIEUYEHBI 18 KpecTbsH, W3
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KOTOpBIX 14 TPHUrOBOPOM XapbKOBCKOW CyAeOHOW NalaThl C Y4YacTHEM COCIOBHBIX
MPEJCTaBUTENCH, OBUIM TPU3HAHBEI BHHOBHBIMH B TIPECTYIUICHUSX, MPETYCMOTPEHHBIX CT.
263, 265 u 266 YnoxeHus, U MPUCYKJEHBl K COOTBETCTBYIOIIMM HakazaHusM» [13, c.
168]. B wurore 10 momcymuMmbix OBUIM OTIPABJICHBI B apECTAHTCKUE OTJCICHUS C
JUILICHWEM MpaB M YETBEPO — K COAEPXKaHHWIO B TIopbMe. JIF0OOMBITHO, YTO OBIBLIMIA
3eMCKUH HauaJIbHUK 2-TO yyacTka XapbKoBcKoro yesna B.A. [IpoTtomnonos, 4bu AeHCTBHS
1 BBI3BaJIM MaCCOBBIC BOTHEHHUSI, BCETO JIMIIb MOIUIATHIICS JOJKHOCTBIO.

Henv3s He BUIETh, YTO B LIEJIOM HOPMBI MMIIEPCKOTO YIOJIOBHOI'O IIpaBa, U MPEXAE
BCEro CTaTbu YioxkeHus 1885 T., mpeaycMaTpuBaiud caMmble pPa3HOOOpa3HbIC
KBaJTM(HUKALIMN HACHUIILCTBEHHBIX JCHCTBUI BOOPYKEHHBIX TPYII, BBOJAS OYEHb MHOTO
rpajaiyii BUHOBHOCTH MX OpPraHU3aTOPOB M YYaCTHHKOB. TeM He MEHee UMIIEPCKUMN
3aKOHO/IATENb TaK M HE BEIPA00Tal COOTBETCTBYIOMIETO OOIIEro MOHATHSA. JTO Kacaercs u
YromosHoro ymoxxkernuu 1903 1. [14], TIe OTHOCHTEIBHO «IIAWKM» HOBEIUT HET — IIO-
NpeXHeMY it 0003HA4YeHUs] MPECTYMHBIX TPYII YHOTPEOJSUTUCH TOHSITUS «IIaiiKay,
«GTIOHAMEPEHHAsl MIaiiKay, «COOOIIECTBO», «CKOM», TpPH 3TOM HOPMBI YTOJOBHOTO
YIOXKEHUsT 00 OTBETCTBEHHOCTH 32 MPECTYIJICHUS B COCTABE «IIAHKU», K TOMY XK€, He
SABJIAJINCH aKTyaJIbHBIMH, ITOCKOJIBKY TaK U HE 6BIJ'II/I BBCCHHI B ):[eflCTBPIe (KaK HN3BECTHO,
VYronosHoe ynoxxkenue 1903 r. Obl10 BBEJIEHO B ACHCTBUE JIUIIb YACTUYHO).

Mexay TeM pa3BUTHE OOIIECTBEHHO-TIOJIMTHYECKON CUTYaIlUU B CTPaHE IPEIBSIBIISIIO
K UMIICPCKOMY YT'OJIOBHOMY 3aKOHOAATEIILCTBY BCEC HOBLIC Tpe6OBaHI/I$I, p€arupoBaTb Ha
KOTOpBIC 3aKOHOJATENb He ycrieBall. B 3Toii cBsi3u, Bece Oolbliiee 3HaYeHUE MTPHOOPETAIIO
Ype3BRIUAHOE 3aKOHOAATENLCTBO. B wactHocTH, eme 14 aBrycra 1881 ., B oTBeT Ha
youiictBo Anekcanapa II, Osmo mpunaro «llomoxkeHne o Mepax K OXPaHEHHIO
TOCYyJapCTBEHHOTO  TOpAAKka W oOmecTBeHHOro  cmokoiictBus»  [15].  Ono
npeaycMarpuBajio BBEACHUC IIpH T-Ipe?;BBI‘-IElI‘/'IHBIX CUTyalluAX «HUCKIIIOUUTECIBHOI'O
MOJIOKEHUSI» B (OpME «YCHICHHOW OXpaHbl» (peleHue Morio ObITh npuHiTo MBJ]
Poccuiickoit nmmepun cpokoM Ha 1 rom), MO0 «Ipe3BBIYAMHON OXpaHBD (peIIcHHE
Komutera MuHHCTpOB cpokoM Ha 6 mecsieB). [IoMHMO 3TOro, MOTJIO TaKKe BBOTUTHCS
BOCHHOE TMOJIOKEHUE. Ta MPaKTUKA, IMOMYYHBINAs MIMPOKOE MPUMEHEHHE, (PaKTUISCKU
cTama OOBIIEHHOCTBIO, HaunmHas ¢ peomonuu 1905-1907 rr. B romel peBoonum
HCKJIIOYHMTEIBHOE MOJIOKEHUE BBOAMIIOCH B 60, a BOGHHOE — B 25 I'yOepHHSIX M 001aCTIX
[16, c. 46]. Ocoboe 3HaUeHHE B 3THX YCIOBHIX MpHOOpen 3akoH 1906 r. 0 BOGHHO-
MOJIEBBIX Cydax. VIMEHHO B ATH HWHCTaHIMM, KaK MPaBUJIO, W HANPABISUIACH JEfa O
JNCHCTBHUSX BOOPYKEHHBIX MPECTYHHBIX I'PYII U cO0O0mIecTB. M XOTS HpsIMOM CBS3M C
COOCTBEHHO «OaHAMTH3MOMY» 31IeCh HeT (Takoro cocraBa mo 1917 1. eme He
CYIIECTBOBAJO), HO MPU3HAK BOOPYKEHHOCTH TMPECTYIMHBIX TPYIII Y€ Hadall CO BCEH
OYEBUIHOCTHIO BBINENATHCS B KAayeCTBE OJHOTO M3 BAXKHEHIIMX MpH KBaJH(HUKAIHH
COBEPIIAEMBIX TAaKUMHU TPYIIIAMH IPECTYIUIEHUH, yduThiBasi, 4uro B 1894-1917 rr. B
pe3ynbTaTe TOAABIECHUS OECIOPSAIKOB,  BBI3BAHHBIX  MPECTYITHOW JAEATEIEHOCTHIO
BOOPYXEHHBIX Tpymm, Obuto paHeHo 28051 demoBek, mpu 3TOM OBLTH  pPaCCTPENSHBI
KapateabHeIMH JKcremumusamMua - 6107 gemoBek [17, c. 452]. Ilpu Takoii oOcTaHOBKE
BOOPYXEHHAsl YTOJOBHAs IIaifKa CTaja MPENCTABISTH ITOBBIIICHHYIO OOIIECTBEHHYIO
OITaCHOCTh, a TONUTHYeCKWH  (akTop (yCHIIeHHWE PEBONIONHMOHHOIO JBYDKEHUS) eIlle
OoJbIlle aKTyalTM3MPOBAJI0O BOMPOC O BBIAESNEHHH TAaKOTO poJia TMPECTYNMHBIX TPyHH B
0COOBII BUJI MTPECTYITHOTO COYYACTHs. JTO OBLIO CIIENaHO, KaK 0TMEeYajock, mocie 1917 r.
COBETCKMM 3aKOHOAATEIEeM, OIHAKO MOXXHO TMPENNOIOXKUTh, YTO W HMIIEPCKUAN
3aKOHOJATENb, HE CIYYNCh M3BECTHBIX PEBOINIONHMA, TakkKe cienan Obl MOJOOHBIN Iar,
pasBe YTO TEPMUHOJIOTHS, OYEBUIHO, ObIIIa OBITH JPYTOM.
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Maksimov P.V. Shajka» kak forma prestupnogo souchastiya v dorevolyucionnom ugolovnom
zakonodatel'stve (v kontekste posleduyuschej transformacii v «bandu») // Scientific notes of V. I.
Vernadsky crimean federal university. Juridical science. — 2020. — T. 6 (72). Ne 4. — P. 35-42.

V stat'e predstavlen analiz norm dorevolyucionnogo ugolovnogo zakonodatel'stva (Ulozheniya o
nakazaniyah ugolovnyh i ispravitel'nyh 1885 g.), reguliruyuschih takuyu formu prestupnogo souchastiya, kak
«shajka». Pokazyvaetsya poziciya zakonoda-telya, kotoryj fakticheski shlizhal sostavy prestuplenij,
sovershennyh ugolovnoj shajkoj (prezhde vsego imuschestvennogo razboya), i prestuplenij protiv gosudarstva
v vide vooruzhennogo napadeniya na «volostnye i obschestvennye upravileniya». De-laetsya vyvod, chto, s
uchetom usileniya revolyucionnogo dvizheniya na rubezhe XUX-HH wv., povyshennaya obschestvennaya
opasnost' vooruzhennyh ugolovnyh shaek diktovala neobhodimost' vydeleniya samostoyatel'nogo sostava
prestupleniya, chto i bylo sde-lano, no uzhe posle 1917 g., sovetskim zakonodatelem v vide banditizma.

Klyuchevye slova: Ulozhenie, shajka, prestuplenie, nakazanie, soobschniki, prestupnaya gruppa,
vooruzhennost', banda.
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