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NCTOPUA TOCYOAPCTBA N TIPABA

YOK 347.468+347.27

AHOXuH A.H.

O MNMOPYYNTENBCTBE N 3ANOIE B XAOUCAX MMAMA Allb-BYXAPU

CraTbst MOCBALIEHA PACCMOTPEHHIO CIIOCOO0B 0OecneueHnst 1oroBopa 3aiiMa — mopy-
YUTENBCTBA U 3aiora. Mccnenyiorcs TpeOoBaHMs NMpEAbsIBIIeMble K TPUMEHEHUIO TaH-
HBIX CIOCOOOB, TIOKa3bIBA€TCI BO3MOXKHOCTh JIOCTHDKEHHSI KOMIPOMHCCA MEXAY
CTOpOHaMU JOTOBOpA 3aiiMa MpH HaNW4IUK KOH(PIUKTHOU cuTyaunu. OcoObIii akIeHT cae-
JIaH Ha BaXKHOCTH MPENOTBPAILCHHUS MOMBITKHA MPEI0oCTaBICHHUS 3aiiMa ¢ 1ebio odorarie-
HUS 00 SKCIUTyaTalluy 3aeMIIKKA.

KiroueBeie crnoa: xamucsl, anb-byxapu, 70orosop 3aiimMa, MOpy4UTENLCTBO, 3aJI0T.

BzaumogeiictBue MycynbMaH B cepe UMYIIESCTBEHHBIX OTHOIICHUI OCHOBBIBACTCS
Ha MPUHUUIAX B3aUMHOM BBITOJBI U OKa3aHUS CONEUCTBUS APYT APYTry MPH OCYILECTBIIE-
HUM craenok. He MeHee BakHOE 3HAUYCHHME MMEET OKa3aHHWE MOMOIIM MPUAIOMIKUMCS MO~
CPEICTBOM 3aiiMa MM ONpPEACICHHBIX CPEACTB JJS PEHICHHUS BO3HHKIIUX MPOOIEM.
[ToaToMy moroBop 3aiiMa MOXXHO paccCMaTpUBaTh KaK B UMYILECTBEHHOM acCIeKTe, TaK U C
TOUYKHU 3PEHUS TOOIIPSIEMOT0 UCIIAMOM aKTa OnaroTBopurenbHOCTH. OTCIOAA CIENYET, YTO
3aeM CPEICTB HE JIOJKEH BBICTYNATh UCTOYHUKOM HAXKUBBI U BO3MOXKHOCTBIO DKCILITyaTa-
uuu JomwkHuka. OIHAKO U 3aliMoAaTeNh OKa3aBIIMK MOMOIIb HYXAAIOUIEMYCs, TaK:Ke
BIIPaBE PACCUMTHIBATH HA TapaHTUHU BO3BpaTa JIoira. TakuMu rapaHTUSMH SBIISIOTCS T10-
PYYUTENBCTBO W 3aj0r. bymyuu cpencTBamu o0ecriedeHus JOroBopa 3aiimMa, OHU TIpHU3Ba-
HBI YTBEPAUTDH CIPABEIMBOCTh BO B3aUMOOTHOIIICHUSX CTOPOH U YKPEIUTh IOBEpUE IPYT
K Ipyry.

OCHOBBI OTOBOpA 3aiiMa, MOPYYUTEIHCTBA U 3aJ0ra 3aKPEIICHBl HA YPOBHE UCTOY-
HUKOB MycyibMaHckoro npasa — Kopana [1] u cyHHBI. [Ipruem KopaHHUYecKue yCTaHOB-
JIEHUS. Pa3BUBAIOTCS U KOHKPETU3UPYIOTCS B CYHHE, INIABHOM YacThi0 KOTOPOU BBHICTYIAET
cOopHuk xamucoB (Caxux) umama anb-byxapu [2]. «Xaauc» - 03HaYaeT COOOIIEHHE, U, B
JAHHOM CJIy4ae, 3TO CBEJICHUS O BHICKA3bIBAHUAX U MOCTYIKaX Mpopoka Myxammana, ero
MPEANUCAHUSIX, TPUHATHIX pElIeHUsIX U ap. Bce xaaucel BkiIoueHHbIE B «Caxux» aib-
Byxapu npu3HaHBI TOCTOBEPHBIMH, YTO M COOOIIAET UM HAYYHYIO I[EHHOCTh TPU UCCIIe-
JIOBaHWUHU CPEICTB 00ECIIEUEHUs JOroBOpa 3aiimMa.

Tak 0 BO3BMOXKHOCTH TTOPYYUTEIIECTBA - IIEPEBO/IA AOJITA OT HECOCTOSATEILHOrO Ha 60-
raroro 4denoBeka coodOmaercsa B xaauce 1008: «... mociiaHHUK AJutaxa ckasai: «3aTaru-
BaHWe OoratbiM (BBITUIATHI JIONTA) SBISETCS (TIPOSBICHHEM) HECTPABEMIUBOCTH, W
(moaToMy), eclii JTONT, KOTOPBIH MPUYUTAETCS KOMY-ITHOO0 U3 Bac, OyIeT MpeIoKeHo Te-
peBecTH Ha 60TraToro YelioBeKa, IyCTh OH COINIACUTCS». B TOKOBaHMM 3TOrO Xaauca, Mo-
SICHSETCS, YTO TOCKOJBKY 3aTATHBAHHME BBHITUIATHI JIOJTA OOTraThIM YEIIOBEKOM SIBIISICTCS
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MIPOSIBIEHUEM HECIIPaBENINBOCTH, KPEAUTOPY CIENYET COINIACUTHCS Ha MPEIIOKEHUE O
MIEpEBO/IE OTa Ha HETO, TaK KaK B3bICKaTh JIOJT C HETO MOXET OKa3aThCs JIerde, a Kpome
TOr'0, 3TO TIOMOXET OOraToMy YelnoBeKy M30aBUTHCA OT rpexa COBEpIICHHS HECIIPaBEaIH-
BOro noctymnka [2; ¢.386]. To ecTb HENMMPEMEHHBIMU YCIOBUSAMHU MOPYUYUTENBCTBA SABIISIOT-
csl OTKa3 AOJDKHHMKA OT TpeOOBaHWIl 3aiiMomaTenss U AOCTHIKEHHE OOOIOJHOIO COTJIACHS
MEXIy 3aliMofaTeneM M nopyduteneM. [locne ycTaHOBIEHHS TaKOTO COrJlacusl BCe JI0M-
TOBbIE MPETEH3UH CHUMAIOTCS C TOJKHUKA U OH HE HECET OTBETCTBEHHOCTH Iepea 3aiiMo-
JIaTETEM.

Jaxxe cMepTh JOJDKHUKA HE MPEMATCTBYET HEOOXOANMOCTH BO3BpaTa JOJTra OCPea-
cTBaM nopyuurenscTBa. M3 xaguca 1049 y3HaeM, 4To: «... IPOPOK CKA3al: «... €CIH KTO-
1100 M3 BEPYIOUIMX YMpPET... OCTaBUB (HEOMJIAUYEHHBIN) TOAT MU HYKAAIOUIMXCS ACTEH,
MyCTh OHM NPUAYT KO MHE, HOO S — MOKPOBUTENb (A1 TaKUX)». 34€Ch MPOPOK JIMYHO
MPOBO3IJIAIIACT Ce0s MOPYUUTEIIEM.

Bonee neranbHO 0 BO3MOXXHOCTH HOPYYMTENHCTBA - NIEPEBO/A J10JTra MOKOMHOTO Ha
Koro-nubo npyroro coodmaerca B xaauce 1009: «... Canana 6uH anb-AxkBa’ ... CKaszal:
«(OpmHaxapl, KOrAa) Mbl CHIETH Yy MPOpPOKa (JIF0AN) MPUHECTH K HEMY HOCHIIKU C TIOKOW-
HukoM u nonpocwin: «Ilomomuce 3a Heroy. (IIpopok) cnpocui: «Ocranuce Ju 'y HEro
noinru?» (Jliogn) orBermnu: «Het». OH cpocuit: «A ocTaBWI X OH YTO-HUOYAB?». OHU
otBerwin: «Her», n (mpopok) coBepmmi o Hemy MonuTBy. [lorom (Jromm)mpuHecTn
apyroro mokoiHuka: «O mocmaHHUK AJuiaxa, momonuchk 3a Heroy. (IIpopok) cmpocwui:
«Ocranuchk a1 y Hero ponru?» (JIrogu) orBermnu: «a». OH cripocuit: «A ocTaBui JIM OH
yro-HUOYne?» (Jlromm orBerwnm): «Tpu auHapay, ¥ (IPOPOK) COBEPLIMI MOJIUTBY IO
(moxoiiHOMY. Uepes HEKOTOpOe BpeMsl) IPUHECTH TPeThH (HOCHIIKM U JIIOJH CHOBa) 0Opa-
TUJIUCH (K TIPOPOKY ¢ mpock0Ooit): «[lomomuck 3a Hero». (IIpopox) cipocui: «A ecTh mu y
Hero ponru?» OHu orBetwnn: «(OH ocTajcs OOMKEH) TpH AWHApa», (M TOraa MpPOpOK)
ckazan: [lomonurecs BBl 3a cBoero ToBapuiay. (Ycismas 3To,) A0y Karaga ckasan:
«[TomMonuck 3a HEro ThI, O MOCTAHHHUK AJuiaxa, a s 00s3YIOCh OIJIATHTH €ro AONTH», U
(IPOPOK, COBEPILII 32 HETO 3ayMOKOHHYIO MOJIUTBY)».

Kpome Toro, u3 crokera JaHHOTO XaJauca CIedyeT, YTO B JONT ObUIM B3SATHl KOH-
KpEeTHBIE COpTa (PMHUKOB B ONpPECNCHHBIX KOIMYECTBAaX. JDTO 03HAYAEeT, YTO MPEAMETHI
OT/IaBaeMbI€ B JIOJT JOJDKHBI OBITh 0003HAUYEHBI KAUeCTBEHHO M KOJIMYECTBEHHO. To ecTh
OHHU JIOJDKHBI 001anaTh POAOBBIMH TpH3HAKaMH M ObITH M3MepeHbl. OTCrona BBITEKAeT
HEOOXOJMMOCTh BO3BpAaTa MPEIMETOB C TEMHU K€ POIOBBIMH MPU3HAKAMH M YCTaHOBJICH-
HOro komuuectBa. [Ipu 3TOM, Kak NMpEACTABIIAETCS, HE MCKIIOYAETCS BO3MOXHOCTH, IO
YKEJTaHUIO 3aMMOJIaBIIa, BO3BpaTa MHBIX IPEIMETOB, HO paBHOM IIeHHOCTH. [{ena npenMera
JIOJKHA OTIpENeNAThCA Ha MOMEHT €ro nepeady B JOIT.

B xanucax 1048 u 279 uU310KEHBI CIOKEThI, CBUICTEIBCTRBYIOLINE O JOMYCTUMOCTH
W3MEHEHUS! YCIIOBHM JIOTOBOpa 3aiiMa MpH ONpeleleHHBIX oOcTosTenbcTBaX. B xamuce
1048: «Coobmaercs, uro Jxabup Oun © Abaymnax ... ckazan: «OgHaKABI yTPOM S IPU-
1Ies K MPOPOKY KOTOPBIN HAaXOOHUIICS, B MEUETH, M OH cKa3all (MHe): «CoBepIly MOIUTBY B
IBa pakaTa». A OH ObLI JOJKEH MHE, U 1ocje 3Toro (IpOpoK HE TOIBKO) PacCUUTAIICS CO
MHOH HO ¥ puOaBui». BakHO OAYEPKHYTH, YTO IOTOBOP 3aiiMa HaIlpaBJIeH Ha OKa3aHHE
MIOMOIIM HY)KJAIOIIMMCSA, MOMAEPKKY B MEPUOJ BPEMEHHBIX 3aTPYAHEHUH, TOITOMY €T0
LEeNbI0 HE MOXKET BBICTYNATh MOMyYeHHe MpHObLUIM (MPOLIEHTOB) OT 3aiima. M ecnmu, kak
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O MNOPYYNTEIIbCTBE M 3ANOIE B XAOVCAX UMAMA AJlb-BY XAPU

3TO cJenyeT U3 Xaauca, JOIDKHHUK MPEeIoCTaBMI 3aUMOJIABIly OOJbIIe YeM OBLIO B3STO B
3aeM, TO 9TO HEOOXOIMMO paccMaTpUBaTh HCKIIOUMTEIHHO B KadecTBE OJIarogapHOCTH,
BO3HArPaXXICHHA 32 OKa3aHHYIO HMYILECTBEHHYIO MOMOIIb. TaKkoi moaxoJ crioco0CTByeT
YKPETIJICHUIO IENOBBIX U IPYKECKUX CBA3EH.

CroKeT M3J0KEHHBIN B Xaauce 279 moka3biBaeT BO3MOXXHOCTH JTOCTHIKEHHSI KOM-
MpoMHCCa MEXKIY CTOPOHAMH JOroBOpa 3aiiMa NpU HATMYUHM KOH(JIUKTHON CHTYaIHH.
«[1epenatot co cnoB Ka © 6a 6un Manuka ... 94To (0OJHaKABI HAXOAACH) B MEUETH, OH MPHU-
Hsutcs TpeboBaTh y IOH A0y Xanpaaa BepHYTh €My TO, UTO TOT ObUI eMy AOJDKEH, U TO-
JI0CA WX CTaJA 3BYy4YaTh TaK IPOMKO, YTO WX YCIBIMIAN TIOCIaHHHUK Allaxa, KOTOPBIH
HaxoJwICs y ce0s ToMa M BBINIEN K HUM (CTOJb MOCIEIIHO), YTO (JIaXxe) He 3aJCPHYI 3a-
HaBecKy cBoelt komHathl. (Ka ¢ 6 ckazan): «OH oOpatuics (ko mue): «O Ka “ 6!» S cka-
3am: «S1 mepen ToOoH, o mocnannuk Amnaxal» (Torma) on Benen: «[Ipoctu emy u3 Toro,
YTO OH JOJDKEH TeOe, CTOJIIbKO», U CHIeNal PyKOH 3HAK, O3HAYABILIHUMA, YTO JOJT CIEJ0BAJI0
YMEHBIINTH Ha IONOBHHY. Sl ckazan: «f yxxe cnenan 1o, o mociaaHHUK Aitaxal» - (mocie
yero) ol Benen (MO AGy Xanpany): «A Thl HOAHUMHUCH U YIUTATH eMy (OCTalbHBIE)!»

W3noxeHnHoe CBUAETENBCTBYET, YTO HETATUBHOE OTHOIIEHUE MPOPOKA K CIIOPY O BO3-
Bpate 10ira, 4yTo y>Ke caMo 1o cebe He JOMYCTHMO, YCHIHIIOCh (JaKTOPOM €ro mpoBeze-
HUSI B CBSLICHHOM MecTe — MeueTu. B xaauce 274: «... mpopok ckazan: «Jljisg Toro, KTo
MOCTPOUT MEYETh, CTPEMSCh K JINKY AJiaxa, AjjiaX IMOCTPOUT HEYTO MOAOOHOE B Paroy.
Ortcioza siceH 3amper Ha J00ble HENPUCTOMHbIEC AecTBUA B MeyeTH. [loaTomy ymeHbIe-
HUE JIOJITa HATOJOBUHY M OOS3bIBAHHE JODKHMKA B KPOTYAWIIHUI CPOK OIIATHUTH €My
4acTh, SIBJSETCS OTPHULATENBHON peakinyell Mpopoka Ha MPOUCIIEAIIEEe U TOMBITKON Iuc-
IUTUTMHAPOBATH 3aliMOIaTeNsl M 3aeMIIHKA.

CpenctBoM olecriedeHHs] MPEIOCTaBICHHOTO 3aiiMa MOXET BBICTYNHTH M 3ajor. B
LIMPOKOM CMBIcTie 00 OCHOBax 3ajora ckazano: «/ He y0aBuM HH Ha HloTy MBI Harpamst
3a JiesHbs Baly, Besk yenoBek — 3anoxHUK cBoux aem» (Kopan, 52:21). U nanee: «Benp
KaKJas Jyma 3ajiokHuied ceoux nesHuit oyner» (Kopan, 74:38). To ectb myTh mpoje-
JIAaHHBIA YeIOBEKOM Ha MpoMbIcie Airiaxa Ju00 OTKa3 OT MOAO0OHOrO IMyTH SBJISIETCS 3a-
JIoroM 4enoBeka nepen npenactosmmM ['ocnogaum CynoM U ero pesyiapTaTaMH.

B asrax 2:245 u 57:11, yka3piBaercsd Ha pEIUTHO3HO-IIPABOBOM CMBICH 3aliMa J1a-
BaeMOro 4enoBekoM Asaxy. UenoBeky aaercs oOeIIaHUe, 4To AONT OyIeT BO3MELICH
MHOTOKPaTHO yBelIH4YeHHBIM. [IpOpok Takke MOATBEPKAAeT PeajbHOCTh W CIpaBeIIv-
BOCTh IOAOOHOTO IOTOBOpA, TJ€ FapaHTHEH BBHICTYIAET OOeIIaHne — 3aJI0T JaBacMbIld AJl-
nmaxoMm denmoBeky. B xamuce 2020: «Coobmiaercs, uyro Xy3aida... ckazan: «[locmanHuk
Annaxa cooOLuI HaM O ABYX BellaX, OAHY M3 KOTOPHIX sI BUZET MOTOM (CBOMMH Tjia3a-
MH), a Telepb OXHUIa0 U BTOpoi. OH COOOIIMI HAM O TOM, YTO 3aJI0T ObLI HUCIIOCTAH B
caMyro OCHOBY CepJell JII0JIei, a TOTOM OHH y3Haiu 00 3ToM u3 KopaHa u y3Hanmu u3 cyH-
HBL. A TIOTOM OH COOOIIMJI HaM O TOM, Kak OyJeT yIaleH 3TOT 3aJioT, CKa3aB: «3acHeT 4e-
JIOBEK HEHAJI0Iro, U OyZIEeT B3AT 3TOT 3aJI0T M3 CepJIla ero, Moclie Yero OCTaHeTCs OT Hero
TOJIBKO Jierkuii cien. IloTom cHOBa 3acHET OH Ha KOPOTKOE BpeMs, U OyZIeT B3ST 3TOT 3a-
Jior U3 cepaua (ero MOJHOCTBIO), MOCTIE Yero OCTaHeTCs OT HEro TOJIBKO CIIEA BPOJE BOJ-
IpIpsA. JTO MOZOOHO TOMY, Kak eci Obl Thl YPOHHJI Ha HOTY pacKajeHHBIH yrolek u
YBUJEN, UTO TO MECTO, HA KOTOPOE OH yHal, B31yJ0Ch, HO BHYTpU HETO HUYETO HET. A
MOTOM JIFOJIM CTaHyT 3aKII0YaTh APYT C IPYroM CIENIKH, HO HUKTO U3 HUX He OyIeT naxe
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1 cobupatbes Bo3Bpamath goepeHHoe! (M nemo moitner 1o Toro, 4to) OyAyT Jake TOBO-
puth: «ECTh cpenu sronieit Takoro-To IIEMEHU HaIeKHbBIN denoBek!» U o uenoBeke OyayT
roBoputh: «He HaiiTu Oojee cToiKoro, 0oiee TOHKOro M Oojee pa3yMHOTO, 4eM OH!» -
HECMOTPpS Ha TO, YTO B CEPJIIIe €ro He Oy/IeT BEphl ¥ Ha BEC TOPUNIHOTO 3epHA!»

(Xyszaiida ... ckazan): «/ s 1OKHUIT 1O TAKOTO BpEMEHH, KOT/1a MHE HE HaJ[0 OBbLIO 3a-
JIYMBIBaThCS O TOM, C K€M BECTH TOPTOBBIC Jelia, MO0 €CIIM YENOBEK OBbLI MYyCYJIbMaHHU-
HOM, TO (HOBepHe) O00S3aTeIbHO BO3BpPAIAN0 MHE €ro PEeIHrus, €ClIM XK€ OH ObLT
XPUCTHAHWHOM WJIA HYJIEEM, TO 00SI3aTEIILHO BO3BpAIlal MHE 3TO €r0 MPABUTENh, a CEro-
JTHSL HE MOTY 5 3aKJIIOYUTh CACIKY HU C K€M, KpOME TaKOr'0-TO U TaKOro-TO!»

[Ipu paszbscHennn 3Toro xaauca B «Caxuxey anb-byxapu, oOpainaercs BHUMaHUE Ha
PEITUTHO3HBIN M TIPABOBOM acmeKThl 3aiora. OTMedaercs, 4To Jirdoe 00s3aTenbCcTBO pada
Annaxa nepen ['ocronom, kak U JitoObIe 00sI3aTENBLCTBA JIFOJICH IPYT Mepes APYyroM pac-
CMaTpPUBAIOTCS KaK TO, YTO OT/JaHO UM Ha XpaHCHHE M YTO HEOOXOJMMO BEPHYTh, TO €CTh
BBITIONHUTH. BenuuaiimmMm 3aimorom siBisiercss 00S3aHHOCTh UCTIOBEAHUS SIUHOOOXKHUS U
BBITIOJIHEHUS BCEX BEICHUM U 3alpeToB HciaMa. B maHHOM ciiydae moj 3ajoroM Asaxa
Mo/ipa3yMeBaceTCs CBOMCTBEHHAs YEIOBEKY M3HAYAILHO Bepa B AJliaxa, OImpeaenstonas
co0oif Bce ero JelCTBHs 10 TeX MOop, IOKa KaKue-HuOyAb 00CTOATENBCTBA HITH HAYIICHUS
IBSIBOJIA HE CBEPHYT €0 ¢ 3TOro myTH [2; ¢. 796, 797].

Takum 00pa3oM, B PEIMTHO3HOM AacCIIEKTE YENOBEK JaceT AJaxy 3aeM B BHJIC I1O-
JKEpPTBOBAaHUSI CBOEr0 MMYyIllecTBa Ha myTu Kk HeMy, ¢ mocieayromuM BO3BPAaTOM J0JIra
MHOTOKPaTHO YBEIMYECHHBIM. A AJiax MPEAOoCTaBiseT YEOBEKY 3aJ0r B BUJC BEPHI B
Hero u Breinonnenus Bcex Ero 3amoBezeil, rapaHTUPYIOIIUI 3TOT 10T OBOP.

B mpaBoBOM acmekTe 3aJI0r TpU3BaH rapaHTHPOBATH 3aMOJIATEN0 00S3aHHOCTh BO3-
BpaTa Joira 3aeMmkoM. B xamuce 941 cooOmiaercs, 94To MPOPOK: «... 3aJ0XKHII CBOIO
KOJIbYyTy B MenuHe oqHOMY UyJeto, B3sIB y Hero (o] 3aJI0T 3TOr0) SYMEHb Ui CBOCH
cemMbr». TO €CTh MPOPOK OTNAT B 3aJIOT UMYIIECTBO (KOJIBUYTY), KOTOPOE MPUHAJICKAIIO
eMy Ha TpaBe coOcTBeHHOCTH. To, 4TO Wyael MpuHsIT (MMYIIECTBO), CBUACTEILCTBYET O
JIOCTUTHYTOM B3aMMHOM COTJIACHH, U O TOM, YTO UMYIIECTBO MEPEILIO BO BIaJACHUE 3aii-
MOJIaTelsl Ha OINpPEeNICHHBIA CPOK, 00YCIOBIICHHBIN BO3BpaTOM foira (sumeHs). Crernu-
(hrKa 3aJI0)KEHHOTO UMYITIECTBA — KOJBYYTH, TIO3BOJISIET YTBEPIKIIATh, UTO HYyACH HE OyeT
KCIIONB30BaTh €0 B MPAKTUYECKUX LIEISIX, U CIEAOBATEILHO MOXKHO CAENATh BBHIBOJ, YTO
3aJI0T SIBJIAETCS HEMPUKOCHOBEHHBIM JUIS 3aiiMOaTeNs W Ha HEro Bo3Jlaraercs o0s3aH-
HOCTb 10 00ECTICUCHUIO €T0 COXPAaHHOCTH.

Bwmecte ¢ Tem B xaauce 1081 oropaprBaroTCs HEKOTOPhIE OCOOSHHOCTH C OTAauci B
3aJI0T TOMAIIHUX KUBOTHBIX. «... IOCITaHHUK AJutaxa ckazai: «Eciau BepxoBoe >KUBOTHOE
OCTaBJICHO B 3aJI0T, HA HEM MOXHO €3MTh, TIOKa Ha €ro (CoaepKaHue) PacXoaylTCs Ka-
KHE-TO CPEICTBA, U €CJIM KMBOTHOE, JAIOIEE MOJIOKO, OCTABIICHO B 3aJI0T, MOJIOKO MOKHO
MUTh, TIOKA Ha €ro (CoJepKaHUe) PacXOayIOTCS KaKue-TO CPEICTBA, YTO JKE KacaeTcs pac-
XOJIOB, TO WX JIOJDKEH HECTHU TOT, KTO €3[IUT BEPXOM U ThET (MOJIOKO)».

N3 cMbIcna gaHHOro Xaamuca MOXKHO CIENaTh BHIBOA, O TOM, YTO PacXOJIbl MO COAEP-
YKAHWIO JIOMAITHUX KUBOTHBIX MOT'YT, 10 B3aHMHOM JIOTOBOPSHHOCTH, BO3J1araThCs Kak Ha
3aiiMonaTens, Tak W 3anorogatensi. M cooTBeTCTBEHHO moiydaeMasi OT XHUBOTHBIX MpPHU-
OBUTb TOJDKHA TTPUHAISKATH TOMY KTO UX COJEPHKHT.



O MNOPYYNTEIIbCTBE M 3ANOIE B XAOVCAX UMAMA AJlb-BY XAPU

Taxum 06p2130M, HU3JI0KCHHOC IMOAYCPKUBACT BAKHOCTDb MMPAKTUYCCKOI0 MCIIOJIb30Ba-
HUA CpPCACTB obOecreucHUs A0roBopa 3aima — MOPYUYUTCIILCTBA U 3ajiora. yHI/IBepcaJ'IB-
HOCTb TMOPYYUTCILCTBA COCTOUT HC TOJBKO B BO3MOXHOCTU II€PCBOAa HA0JIra OT
HCCOCTOATCIILHOI'O JODKHHUKA Ha oDecIieueHHOe JINI0, HO U B pacCrpoCTpaHCHUN HOZ[06—
HOM BO3MOXKHOCTH Ha J0JIT IIOKOMHOT 0. OTCIOZ[a CJICAYCT, 4YTO BO3BpAaT NPCAOCTABIICHHOI'O
3aiima rapaHTHUPYCTCA OaXXC€ B ClIydac CMCPTHU NOJLKHUKA. AHAJIOTUYHO C 3TUM H 3aJI0T
CO3JaCT UMYHICCTBCHHBIC U MPABOBLIC MPCANIOCHIIIKA I obOecreucHUs HUHTEpECa 3alMO-
AaTeiid, NpCaAOTBpalICHUC HCZ[06I)OCOB€CTHOCTI/I CO CTOPOHBI 3aCMIIUKA.
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Anoxia O.M. IIpo nopydeHHs Ta 3acTaBy B Xalicax iMmama aib-byxapi.

CraTTs mpucBsYeHa po3rIsILy 3aco0iB 3a0e3MeueHHs JOT0BOPY MO3UKH — JOPYUYECHHS
i 3actaBu. JloCHimKyIOThCS BUMOTH, $IKi BUCYBAIOTBbCS JO 3aCTOCYBaHHS LIHX CHOCOOIB,
BUCBITIIIOETHCS MOXKIIBICTh JOCATHEHHSI KOMIIPOMICY MiX CTOPOHaMH JIOTOBOPY IO3UKU
npH HasBHOCTI KOH(]IIKTHOT cuTyanii. OcoOnMBUN akIEHT 3p0o0JIeHO Ha BaXKIMBICTh TO-
MepeKeHHsl CIIPOOX TOAAHHS MO3UKH 3 METOI0 30arayeHHsl YM eKCIUTyaTyBaHHS IO3H-
YJalbHUKA.

Kmouogi cnoBa: xaficu, anb-byxapi, Z0roBip mo3uku, JOpyUeHHsI, 3aCTaBa.

Anokhin AN. About the guarantee and recognizance in the hadith of Imam Al-
Bukhari.

The article is devoted to the consideration of ways of security of the contract of debt-
guarantee and recognizance. The author investigates the requirements made to the
application of these ways, reveals the opportunity of achievement of the compromise
between the parties of the contract in the presence of a disputed situation, emphasizes the
importance of prevention of granting of the loan with the purpose of a profit or
exploitation of a borrower.

Key words: hadith, Al-Bukhari, contract of debt, guarantee, recognizance.
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HAYKOBI OXXEPEINA MNMPO NPABOBUW CTATYC FANTMUMHN B CKINALI
MNOJNTbCbKOIo KOPOJTIBCTBA (1349-1569 PP.)

VY crarTi mpoaHaNmi3oBaHO PsJ HAYKOBHX JDKEpPEN, Y SKHUX BHCBITICHO OKpeMi
nuTaHHs  (QOpPMYBaHHS Ta (DYHKIIOHYBaHHS JIEPXKABHO-TIPABOBUX 1 CaMOBPSIHHX
iHctutyTiB y 'anmunni B cknani [lonbebkoro kopomisetsa (1349-1569 pp.)

Kirouoni croBa: HaykoBi jpkepena, ['anmmuuna, [Tonbchke KOPOIIBCTBO.

VY cydacHMX yMOBax Ba)KJIMBHM 3aBJaHHSAM € IMOJAAJbIIA JeMOKpATH3ALis MOTITHYHOT
cucTeMH YKpaiHM Ta iHTerpauis ii 70 €BpONeichbKOro CriBTOBapUCTBA. Binrak Bemmke
3HAa4YCeHHS Ma€ BUBUCHHA J0CBiNY (popMyBaHHS 1 PyHKIIOHYBAaHHS Iep>KaBHO-TIPABOBHX Ta
CaMOBPSIHUX IHCTUTYTIB Ha YKPATHCHKHUX 3eMJISIX BIPOJOBXK ICTOPHYHOTO PO3BHUTKY.

BpaxoByroun HallioHanbHI iCTOpUYHI HaaOaHHS, JOCBIM IHIIMX KpaiH, HA OCHOBI
OPUPOAHOTO Ta MDKHAPOJHOTO MpaBa HapoA YKpaiHM HaWNepmuM HalliOHAJIbHUM
3aBJIJaHHAM CTaBHTh HUHI PO3B’sA3aHHS MPoOJIeM Aep>KaBHO-IPAaBOBOTO po3BHUTKY. llepen
YKpaiHCBKHM HAapOAOM, HOT0 MONITHYHUMHU JNiJlepaMH Y Cy4acHHUX YMOBaXx IocTana HHU3Ka
TEOPETUYHUX 1 TMPAKTHYHUX MUTaHb, BiJ] CBOEYACHOI'O BHPIIIECHHS SKUX 3aJCKHUTh
nojanplIiid ycmix y Wil Henerki cmpasi. Came TOMy HaA3BHYaiiHO KOPHCHUM i
MOBYAJIBHUM € JOCBiJ, HaOyTHH KpaiHaMH CBITOBOTO CIIiBPOOITHHLTBA B MUTAaHHSIX
Jep’KaBHOTO 1 MpaBoBoro TBOpeHHs. Lli oOctaBuHHM pOOIATH apXiakTyaldbHUM IJIsl Hac
nornuOieHe BHMBYCHHS JOCBiny y wmid cdepi, HaykoBi cTyaii 3 aHamiTUYHOrO i
MOPIBHSUTEHOTO Iep>KaBO- 1 IPAaBO3HABCTBA.

3 orisimy Ha BUIIECKa3aHe, a TAKOXK Ha psA HEyIepemKeHUX oOcTaBUH (OIU3BKICTH
Jep’)KaBOTBOPUMX TEPUTOPiM, I1CTOPHYHOI MAOJI, MEHTAIBHOCTI HApOIiB, KYyJIbTYpHi
Tpamulii TOIIO), AaKTyalbHUM JJIsI YKpaiHM JOCBiZOM MOXe OYyTH BHBYCHHS
“DopMyBaHHSI Ta (YHKIIOHYBAaHHS NEP:KABHO-IPABOBHUX 1 CAMOBPSAHUX IHCTUTYTIB Y
laymumni B cknani [lonbebkoro kopomieetBa (1349—1569 pp.).

HocnimxenHs ocodauBocTeld PopMyBaHHA Ta (PYHKIIOHYBAHHS JAEpKaBHO-IIPABOBUX
i camoBpsnHUX iHCTUTYTIB y ['anmuumni B ckiani [lombcekoro xopomiserBa (1349-1569
pp.) — ue mpobiieMa He NUIIEe HAayKW iCTOpii AepaBW 1 mpaBa YKpaiHu, a mpobiema
3araJbHOIOPUINYHA, COLliajibHA 1 TOMITHYHA.

OnnuM 3 edeKTUBHUX 3ac00iB MOCSATHEHHS 1€l METH € BMBYEHHS 1 y3aralbHEHHS
HAyKOBHX Mpallb iCTOPUKIB 1 MPaBO3HABLIB, SKi JOCIIHKYBaJId OKPEMi acleKTH CTaTycy
lanuuunn y cknazi [oapcbkoro KoposiBcTBa.

HaykoBa mniTeparypa icTOPHYHOTO 1 IOPHAWYHOTO XapakTepy, Y SIKiil PO3KpUTO
OKpeMi muTaHHS (opMyBaHHS Ta (PYHKIIOHYBaHHS IEPKABHO-NIPABOBUX, CAMOBPSITHHX
iHcTuTYTiB Yy [amnuumni B ckiani [lombcbkoro KOpoJiBCTBa, CTBOpIOBAjacs MPOTATOM
TPBOX MEPiOAiB: JOPEBONIOLIHHOIO, PaISHCHKOTO 1 Cy4acHOTO.
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CycninbHO-NONITHYHI acrieKTH icTopii [annuunn y nopeBomiowiiHiii icropiorpadii
HaWJOKIaMHIIIE BUCBITICGHO Yy 0araTOTOMHOMY JOCHIDKeHHI 3 icTopil VYkpaiHwu,
aBTOPCTBO SKOTO HajeXuTh M.I'pylIeBCbKOMY, SKHHl OTHHM 3 TMEPLIMX BUCBITIUB
npobieMy BXomxkeHHs [amnumum g0 ckiany Ilombchkoro KOpOMIBCTBA, OpraHizamiio
ynpasninas [anuuuHoro y XIV-XVI ct. [1]

AHaJi3yI0uu i1CTOpUYHI, ICTOPUKO-TIPABOBi JOCIIKEHHS KEpell mpasa, Kl iUl Y
lanuuuni Boponosx XIV-XV cr., MU 3Ha4yHy yBary NpHIUTHIN BUBYEHHIO MEPEIyMOB
nomMpenHs mMaraedyp3bkoro npasa B ['amuuuni, fioro ocobnusoctsaMm. [leBHuil iHTEepec
Mae Tpais BifoMoro ykpaincekoro pocmigauka @. TapanaBcekoro “O030p mam’STHUKOB
MargeOyprckoro mpaBa 3alaJHO-PYCCKHX TOpPOAOB JIMTOBCKOH smoxu” [2], y ki
MpoaHa i30BaHO KHUTH Mickkoro mpaBa topuctiB IlaBma Illepbuva i bapronomis
I'poinbkoro Ta 3acToCyBaHHs iX Ha yKpaiHCBKUX 3eMJIsX, 30kpeMa y XIV-XV crT.

3amikaBneHHsT BUKIMKae mpaus 3 icropii JIeBoBa b. 3umopoBuua [3], B sKii
BUKOPUCTAaHO JOKYMEHTAJIBbHUH Matepian, A€ MOJAIoThCs OKpeMi aAMIHICTpaTHBHI
nokymenTn XIV-XVI cr. mono mpaBoBoro crarycy [amuumam y ckianai [loabcekoro
KOpOJIiBCTBA.

[IpaBoBi, eKOHOMi4Hi, aJMIHICTPATHBHI BiZHOCHHHU TOJBCBKOTO 1 YKpaiHCBKOTO
HaceneHHs1 [ammumby, 30kpema JIbBoBa, y XIV-XVI cr. oxapakTepu3yBaB JbBIBCHKUN
icropuk J.3yOpuupkuii [4] (1787-1862 pp.), sxuii y 1844 p. omyOmikyBaB KHUTY PO
JIsBiB. ¥V 2002 p. i mepeBuOanu yKpaiHCBKOIO MOBOIO JIbBIBCHKI icTOpHKH. B Hiil Ha
3HaYHOMY apXiBHOMY Matepiajii MmokazaHo icTopio po3BUTKY M.JIpBoBa 3 kinug XIII mo
XVII cr. [J.3y0punpkuii rocTpo mojaeMizyBaB 3 NOJIbCHKHUMHU KOJETaMH, B TOMY YHCIHI 3
MUTaHb PO XapakTep BiicbkoBUX moxoniB kopoms Kasumupa Il y [anuuuny, sixi BiH
CpaBeVIMBO BBaKaB OKynaumiiHumu. [onoBHa 3acmyra JI.3yOpuipkoro momsirae y
3allydeHHIO JI0 ICTOPUYHOrO O0Iry 3HAYHOI KUIBKOCTI MallOBiIOMUX MHUCHhMOBHX
JOKYMEHTAJIbHUX JKEPE.

[IpuBepratots 1o cede yBary mpaui l.Illapanesuua [5] (1829—1901 pp.) — npodecopa
icropii JIpBiBchkoro yniBepcurery. Ha aymky LILKpum’skeBuua, BiH OyB “omHuM 3
HallKpammx 3HaBUIB Jkepen 3 icropii ammuman mepiopy ¢deomamizmy” [6]. YV cBoix
Mpamsgx JOCTITHUK Ha OCHOBI JIITOMUCHHUX Ta apXiBHUX JDKEpeN BUCBITIUB MEpEAyMOBU
3aXOMJIeHHs 3eMenb [ anuupko-Bonuncskoi nepxasu [onsmero y XIV cr.

3i ceniadbHUX JOCTiIKEHb pobiem cycniabHoro ycrpoto [ammunan XIV-XV cr.
Bupi3HseTsest mpausd lJluaamuenka [7], B sKi 0XapaKTepH30BAaHO OCOOJIMBOCTI
cycninsHOro ycrpoto y [Nanmunsi B cxiazi [onsmri Bnpogosx XIV-XV cr.

[TocTynoBo BITUM3HSHI ICTOPUKHM NIEPEXOIATh Bi aHATI3Y TaJHIbKOI icTOpii 3araioM
70 po3poOKH OKpeMux ii muTanb. BUB4eHHSIM mepiony nepeOyBaHHS TajMIbKUX 3eMENb Y
cxnani CepennpoBivnoi [Tombimi 3afiManucst Taki BueHi, sk A.Jliqurpkuii, B.MuibpkoBuy,
[.®inepuy [8] Ta inmi. Ix mpani Buitmm Hanpukinmi 80-x—mouatky 90-x pokis XIX cr.,
€ 3 BHUKOPHUCTaHHSAM TOTOYAaCHHUX JIOKYMEHTaJbHHX MaTepialiB (30KpeMa aKTiB
BaTukaHCBHKOT0 apxiBy) BUKJIAZAECHO 30BHIIIHHOMOMITUYHY TiSUTBHICTD MONBCHKOT MUIIXTH
o0 3axoruieHHs ["anuipkoi Pyci monbcbkumu eomanamu [9].

CycnilbHO-eKOHOMIYHE 1 TOMITHYHE CTAHOBUIIE TAJMIBKUX YKpAiHIIB Yy Mepion
[lonbecbkoro  xopomiBctBa  (parmentapHo  BucBitmmian  M.[omyGens [10] Ta
A.Komuctsacekuii [11]. TleBHuit inTepec Buknukaiors mpauni [.I'epbinbepkoro [12], y
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BOWIKO I.W.

SKHX, HAaMaralo4rch MPOCTEKUTH OCHOBHI TEHIEHILIl y cychninbHOMY ycTpoi ['ammuunam
XIV=XV cT., aBTOp 30cepeanB yBary Ha eKOHOMIYHOMY PO3BUTKY TOrodacHoro JIpBoBa.

dparMeHTapHO BUCBITIICHO OCHOBHI eTany nepedyBanus ['amnumnnn y cxnazi [Toapuri
1o 1569 p. y BiInoBiAHMX poO3IiNax IBOX KOJEKTWBHUX Mpaub 3 icropii JIeBoBa [13].
Xouya, 3ayBaXMMO, BOHH MAarOTb OIJISIIOBHN XapakTep 1 TOPKAIOThCS 0araTbox LiKaBUX
mpodiem.

VY npopeBomoniiHIA Tepiof 3HAUYHMM BHECOK Yy BHBUYCHHI MpoOJeM opranizamii
yrnpaBmiHHs [anuumHolo y ckiazai [lombchkoro KOpoOiBCTBa HANEKUTh MOIBCHKUM
BueHUM. LleHTpoM HaykoBOi pPOOOTHM TMOJILCHKHX BUYeHHMX Oyna OiOmioreka iM.
Occonincbkux, 3acHoBana B 1817 p., sika mi3HilIe mpuitHaaa Ha3By HaykoBoro 3akimamy
iM. Occomincekux. bibnmioreka BugaBaa cBii nepioguyHuil opras, sikuii B 1828-1834 pp.
HazuBaBscs “Czasopismo Ksiggozbioru im. Ossolinskich”, a B 1842— 1844 Tta B 1847-1848
pp. — “Biblioteka Naukowego Zakladu im. Ossolinskich”; B 1862—1869 pp. mix mieto x
HA3BOIO BUJaBajlach HOBA CEpif.

OmHMM 13 BIIOMHUX TIONBCHKUX BUYCHHMX, SKHHA JOCIIPKYBaB OKpeMi NHUTaHHS
CIICIIUTBHO-MIONMITUYHOTO  PO3BUTKY raimuubkux MicT OyB K.Cramuuupkuii. Bin
onyOIiKyBaB paa apXiBHUX MaTepianiB y mpausx “O wsiach t. z. wotoskich na potnocnym
stoku Karpat” (JIsBiB, 1848—1853); “Materialy do historji miast galicyjskich” (DGL,
1856); “Ziemia lwowska za rzadow polskich w XIV i XV w.” (JIsBiB, 1863) T1a iH.

Haiimupiny mokepeno3HaBuo-BUaBHHYY AisUIBHICTH PO3TOPHYB ABrycT benboBchbkuit
(1806—1876 pp.), axuit Oy mupekropoM HaykoBoro 3aknagy iM. OCCONMHCHKUX 1 KEPYBaB
Horo HaykoBow pobOoToro. benboBchkuil 30uMpaB maHi MpO MaNoBiIOMi MPOBIHLIAIBHI
apxiBM 1 BUKOPHCTOBYBaB iX MaTepiajid B HAyKOBHX IOCHIKeHHsIX. HaiiBakmusimmi 3
Horo myOmikaniii Ttaki: ‘“Pamigtnik Mikotaja Jemiotowskiego” (1850); “Wtargnienie
Mahometa IV do Polski” (DGL, 1858); “Pamiatki trembowelskie”, “Koétko rodzinne”
(1860); “Pisma Stanislawa Zotkiewskiego” (1861); “Pamigtnik  Jana Stanistawa
Jabtonowskiego” (1862).

CaMoOcCTilfHO TOCTiAHUIIBKY POOOTY 3nificHIoBamu JIronBuK 3eMiHCHKUN, SIKUN BUIaB
30ipHUK icTropuuHux MaTepianiB “Pamiatki historyczne krajowe” (JIbBiB, 1841), a Takox
MOHAaX-JIOMiHIKaHelb, BipMEHHH 3a moxoukeHHsM, Camok baponu (1814-1892 pp.).
OcraHHii BHBYaB MHHYJE TaJMIbKuX MicT. Bin omyOmikyBaB Taki mpami: “Pamiatki
miasta Z6tkwi” (JIbBiB, 1852, mpyre Bumanns — JIbBiB, 1876); “Pamietnik dziejow
polskich z aktow urzedowych Iwowskich i rekopisméw” (JIeiB, 1855); “Pamiatki miasta
Stairistawowa” (JIeBiB, 1858); “Pamiatki jaztowieckie” (JIpBiB, 1862); “Wolne miasto
Brody” (JIsBiB, 1865); “Pamiatki buczackie” (JIbBiB, 1869). OcobnuBy yBary baponu
npUCBATHB icTopii BipMenis B Tanmuuuni. Moro nepy Hanexats mpari: “Zywoty stawnych
Ormian w Polsce” (JIpBiB, 1856) Tta “Rys dziejow ormianskich” (JIeBiB, 1869). Kinbka
pobit baponu mpucestuB icropii MonactupiB: “Rys dziejow zakonu kaznodziejskiego”
(JIsBiB, 1861); “Dzieje klasztoru O. O. Dominikanow w Podkamieniu” (TepHomiis,
1870); “Archiwum O. O. Dominikanéw w Jarostawiu” (JIeBiB, 1884); “Pamigtnik O. O.
Bernardynow w Polsce” (JIpBiB, 1874); “Monaster O. O. Bazyljanow w Podhorcach,
Przeglad bibliograficzno-archeologiczny” (JIsBiB, 1881),; “Wiadomosci o malarzach
bazyljanskich” (JIeBiB, 1882). Bci mpaui BapoHua ocoOmmBo wHiHHI THM, IO B HHX
BUKOPUCTAaHO MAJOAOCTYIIHI MICbKi 1 MOHACTUPCBKI apXiBU 1 OMyOIiKOBaHO
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HalBa>kKuBimI JoKyMeHTH. [lesiki ictopuuHi MaTepianu bapoHd BMICTUB y penaroBanomy
HuM xypHani “Towarzysz duchowienstwa katolickiego” (Tepuomins, 1864—1865).

CrieniaTbHUM BHIAHHSM, y SIKOMY IyOJiKyBajics apxiBHi MaTepianu B XIX cT. OyB
“Dodatek tygodniowy “Gazety Lwowskiej” (1850-1862), misnime — “Dodatek
miesigczny” (1867-1872). Y upomy BuIaHHI NyONiKyBaluCh IOKyMEHTH ApXiBY
TPOACHKHX 1 3eMChKUX akTiB 3a pemakuieo @. K. Bomuncpkoro. Lle Oymu mepeBaskHO
MaTepiaiu npo ¢eoganbHe 3eMIIEBONOAIHHS Ta icTopiro micT i cin Nammunan XIV-XVIII
CT.

VY 1868 p. 3a inimiatuBoro K. CragHuubkoro ApXiB T'POACBKHX 1 3€MCBKHX aKTiB
posIoyaB BiiacHe BUIaHHS, i Ha3Bowo “Akta grodzkie i ziemskie”, sxe mpoaoBKyBaocs
1o 1935 p. ¥V nepmmx Tomax (1-9) myOmnikyBasucs B OCHOBHOMY CepeIHBOBIYHI TPaMOTH
3 icTopii (heoaTBHOTO 3eMIICBONIONIHHS Ta MicT, B 10-y ToMi OyB HaApyKOBaHUN PEECTP
nokymeHTiB XIII-XVIII cT., B HACTYMHUX TOMax — HaicTapimli TPOAChKi Ta 3eMChbKi KHUTH
(B8 11-y i 16-y — cstHOUBKI; B 12-y — ranumpki; B 13—18-y — mepeMHUILIBCHKI 1 IEPEBOPCHKI;
B 14-15-y — nbBiBCBKi; B 17-y—TIepeMUIIIbCHKI 1 JbBIBCHKI; B 19-y — KHUTH CYZOBHX
oprasiB; B 20— 22-y — MOCTaHOBH BHUILIEHCHKUX CEHMMUKIB; B 23—25-y — yXBaJlll TAJIUIIBKUX
ceiimukiB). lle HaliOinbima, (yHoameHTanbHa myOmikamis 3 icropii [annumHuM emoxu
CepeAHBOBIYYSL.

Penakropom “AKTiB TpoAchKUX 1 3eMcbkuX 3 2-ro o 15-i Tom O0yB Kcasepiit Jlicke
(1830-1891 pp.) — mpodecop icropii JIbBiBCchKOrO yHIBepcuTety. [1in fioro KepiBHUIITBOM
BUJAHHS CTajO 3pa3KOBUM: TEKCTH IEpeAaBaliCs HAA3BHYAHO CKPYMyJIbO3HO, Oyin
CKJIaZICHI TOKAaXXYUKH reorpadiuHuif, IMEHHHMH Ta IOPHOMYHOI TepMiHOJOril; B
MOKaKYMKaX BiMIYaJUCh CIIOB'SHCBHKI CJIOBA, AKi 3yCTPIHaJlUCh B JIATHHCBKUX TEKCTaXx.
Jlicke omy6mnikyBaB Takox 30ipky MemyapiB “Cudzozierncy w Polsce” (JIpBiB, 1876) Ta
PSLA cTaTeid, MPUCBSYCHUX MUTAHHSIM HaYKOBUX BHUIAHb.

[Micns cmepri K. Jlicke BumaHHs “AKTiB IPOACHKHX 1 3eMChKUX™ 3/IIICHIOBaB AHTIH
ITpoxacka (1852—-1930 pp.) — onuH 3 BitoMuX MOJIBCHKUX apxeorpadis. Bin omyOnikyBaB
uiHHy 30ipky “Materialy archiwalne, wyjgte z Metryki litewskiej 1348—1607 rr.” (JIbBiB,
1890) Ta okpemi cepeTHbOBIYHI JOKYMEHTH B Pi3HUX BHUIaHHSX.

VY JlpBoBi Ha modatky XIX CT. BUXOAWJIO psAJ MEPIOJUYHHUX BHUAAHB, SKi TAKOXK
CIIPUSUIN PO3BUTKOBI Kepeno3HaBcTBa. HaliBaxuBilumu 3 HUX Oynu:

1) “Przewodnik naukowy 1 literacki” (1875-1918) npykyBaB mepeBaKHO
MoHorpagivHi AOCTiAKEHHS 1 TUIBKH YaCTKOBO — apXiBHI MaTepiaiH.

2) “Kwartalnik historyczny” — Buganas “Iloibchkoro icTOpHYHOTO TOBapucTBa”
(1887-1939) — mampykyBaB psan apxiBHux MatepiaiiB: K. Bamempkoro mpo 3ary6Gieni
KHUTH cepenHboBiuHOro JlpBoBa (1927); @. Bocrens mpo iHCTpyKuUilo ais 30upaHHs
nmonatkiB (1891), mogarok “cramii” (1892) ta mpo nanax tatap 1599 p. (1891); 3. [azapo
Mpo TEePEeMHIUTbCEKHM KoHeaepatiauii cyn 1673 p. (1900); . IlraceHika mpo
JBBIBCBHKY Koerito 40 MyxkiB — BHOOpHHI opraH Micbkoro ynpasiinas; A. [Ipoxacku mpo
TBBIBCbKY KoH(epeHwito 1464 p. (1892), mokymentu mpo 60poTe0y 3a [anmumny mix
VYropmmuoto Ta Ilompmero B 1323-1364 pp. (1892), npo HagaHHA OUIXTI Cil y
Tepebosenpimuui 1391 p. (1894), mo ictopii ywii 1595-1598 p. (1896), npo kopmoHHU
lamuman B 1352 p. (1900), mpusinei murancekii crapmmui 1705 p. (1900); B.
CemkoBuva mpo “oummieHHs nuisxerctsa” 1478 p. (1900); A. DiHkIS MpPo MIOACHHUK
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TaTapcekoro Hamangy 1692 p. (1890) i tarapcekuii mHamag 1695 p. (1890, 1892); B.
UYepmaka nmuctu Sna Kazumupa (1891);

3) “Teka konserwatorska” — mopiuHuK Konerii XxpaHuTeniB crapoBuHu [ annunnu (4
Bumycku, 1890-1912) — Bwmictuna psg iHBeHTapiB Oi0JioTeK Ta My3eiB, OIUCIB
ICTOpUYHUX NaM'SITOK Ta PI3HOPIIHUX MOBIAOMIICHD PO ICTOPUYHI HKepena;

4) “Biblioteka Iwowska” (1. 1-32; 1907-1932) npykyBana moHorpadii, mpucBsIdeHi
MUHYJIOMY M. JIbBOBa, B SIKMX, HABOJIWJINCS apXiBHI MaTepiaiy;

5) B ramysi mkepeno3zHaBcTBa unmaio 3poomio Haykose ToBapuctso im. [lleBuenka
y JIpBOBI, sike Oyno 3acHOBaHe B 1873 p., a B 1892 p. mepeTBopeHe B HAYKOBY YCTaHOBY.
VYTBOpeHa npu HbOMY ApxeorpadiuHa KOMICis MOKJana MOYaToK IMMUPOKii myOmikarmii
JDKEpe, B TIEPIITy Yepry J0 COolliadbHO-eKOHOMIYHOI i1CTOpIi;

6) B cepii “XKepena go icropii Ykpaian—Pyci” B 1-3-y i 7-y Tomax (JIpBiB, 1895—
1903) O6ynu ony0OikoBaHi JTIOCTpaLii 3aXiTHOYKpaiHChKUX 3eMenb 1564—-1566 1 1570 pp.

Amnainiz ykpaiHCBKOI JOpeBOJIONiMHOI icTopiorpadii 3 mochimkyBaHOI mpobiaeMu
3acBiuy€, 10 OCHOBHY YBary BU€Hi NPUAULUIN MOMITHYHIN, COiaJbHO-eKOHOMIYHIN Ta
KyJIbTYpHIH icTopii ["annyuuu i npu npoMy JHIIe MOO1KHO 3ragyBalid MOIbCHKY CHCTEMY
yIpaBIiHHA Ta il 0COOMUBOCTI, 34€OLMBIIOrO y MpaBOBOMY KOHTEKCTi, Ha YKpaiHCBKHX
3EMILSIX.

JocimKeH sl ICTOPUKO-TIPaBOBUX acmekTiB ['annunnu y cknafi [Tonpimi nepedyBanm
MpEeAMETOM YBaru MOJBCHKUX I1CTOPUKIB, MpaBo3HaBLiB. OIHAK, MOJBCHKI JOCTIAHUKU
30€0LIBIIOr0 3aBXKAU TEHIEHIIMHO BUCBITIIOBAIN COLIAIbLHO-€KOHOMIYHMH, MOJITHIHUA
i mpaBouid craryc [ammumHm sk nposiHuii IlombCchkoro KoOpomiBCTBa. 3-TIOMIK HHUX
Bupisusiiorbest mpani  K.Cramauupkoro, K.Iopxkuupkoro, i E.Bpaiitepa [14]. Skmo
CKJIaJIHI TeHeasoriuni ekckypcu He 3aBaanian K.CTagHUIBKOMY PO3KPHTHU YIiTKY KapTHHY
onucyBaHux mnofid, to kuurum K. opxkunpkoro it ocobmuBo E.bpaiitepa Ta iHIIMX
MEepeKpyYyIOTh HaBITh BiIOMi BCIM iCTOpWYHI (DaKTH, HE KaXKy4d BKE PO HAA3BUYAHHO
yIepemKeny iX iHTepnperariio.

[Ipaui nonbcpkux HaykoBuiB @.SBopcekoro, B.JlozuHcbkoro, C.Kyrtmebu [15] ta
JI.XapeBiuoBoi [16] mpucBsUeHi aHali3y COLiaTbHO-EKOHOMIYHMX BiHOCHH Yy ['annuuni B
XIV=XV cT., XapaKTepUCTHLII OKPEMHX OpraHiB yNpaBiiHHA [anuumHOIO MiA BIazIoI0
Kasumupa Il Bopomosx 1349-1370 pp., a Bigrak — yropcekumu (eomanamu. OnHak,
31e01LTBIIOrOo 1i Mpalli MaloTh OIMMCOBHI XapaKTep.

TakuM YHMHOM, [OCHIJPKEHHS TMOJBCHKUX BYCHHUX MAlOTh BaXKIMBE 3HAYCHHS,
nepenyciM, 3 ornAny Ha 3i0paHuil QakTHYHUN MaTepiaj. Maiie BCi BOHH CTOCYIOTHCS
3araJibHUX a00 KOHKPETHMX NpoOiieM aIMiHICTpaTUBHO-TEPUTOPIaIbHOTO IMOILTY
[onbepkoro kopomiBcTBa Ta, 30kpeMa, ['anmunau. [IuTanns, moB’s3aHi Oe3mocepenHbo 3
(dbopMyBaHHSIM YNpPaBIiHCHKOrO amapaTy B ['anuuuHi, po3rIsSHYTI HUMH B 3araJbHUX
pucax.

Hosuii mepion icropiorpagii ykpaincekoi 'anwumHM po3mouyaBcs i3 BXOMKEHHS
3axiznoi Ykpainu 3 Ykpaincekoro PCP. Ilpore B paasHChKHiIl mepiof] aHaIi3 pPO3BHTKY
¢dbopM aaMIHICTPATHBHOTO YIPaBIiHHS, OpraHizamil 1 AiISIIBHOCTI CYIOBUX OpTaHiB,
CaMOBpsAYBaHHsI, [DKEpEN MpaBa He BXOAMB JI0 YHcia aKTyalbHUX 3aBlaHb. Ha mepimomy
TUTaH1 3HaXOAWJIMCS MUTAHHS 1CTOPIi PEBOIOLIMHOTO PyXy, €KOHOMIUYHOI Ta COLiajbHOI
icropii kparo. HaBite y Takux ¢yHAaMEHTaIbHHUX KOJIEKTHBHHX mpausx, sk “Hapuc 3
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icropii Ykpainn”, “TopxecTBO iCTOPHYHOI CIIPaBEAIUBOCTI” iCTOPUKO-TIPABOBI acleKTH
MpEACTaBIIEH] CTUCIIO.

I3 mpencraBHUKIB pagsSHCHKOI iCTOPUYHOI HayKHu NpoOiIeMH raauipKoi icropii XIV—
XVI cr. ogauM 3 nepumx nmo4yaB BuBuatu K.I'ycnucrui, sxuid y 1939 p. omyOmikyBaB
npaio “Hapwuc 3 icropii Ykpainu” [17], neTaqbHO OMUCYIOYH ICTOPUYHI MOAIT BXOIKESHHS
3eMenb [ammuunan 1o cknany [lomscekoro kopomiseTBa y XIV cT.

Y 50-x pokax XX cT. modajgocsi CHCTEMaTH4HE BUBYEHHS icTopii [annumzm.
JIbBiBCHKMMH BUEHHMH, HacamIiepea, Oyno BUCBITIEHI OCHOBHI €Tanmy TaJUIbKOl icTopii,
a Tako 3i0paHo JedKki JOKYMEHTH Ta MaTepiaid, IO BigoOpaXkalil eramu pPO3BHTKY
rojgoBHOro micra ['aguunau — JIbBoBa [18].

Cepen mpanp yKpaiHCBKHX ICTOPHKIB BUpi3HIETbC MoHOrpadis M.Kormsapa [19],
KU TIOKa3aB NepeyMOBH 3arapOaHHs raiuibkux 3emens [loasmero y XIV cT.

[lepmoro KoMIIEKCHOIO Tparnero 3 ictopii aepxkasu i mpasa [lomemi XII-XIV cr.
crana npaus K.JliBanuesa [20], me poO3risHYTO OCHOBHi JAepaBHI iHCTUTYTH, OpTaHU
nepskaBHOro ympasiiHHs [lompoi, ocoOMMBOCTI MOJIBCHKOTO MpaBa, a TaKOXK OCHOBHI
acrekTH cycriiapHoro naay [lomemi Toro yacy. Llle ogna npaus K.JIiBanieBa nprcBsyeHa
0COOJIMBOCTSIM IMOJILCHKOI CTAHOBO — MPEACTAaBHUIIBKOI MOHAPXii, IEHTPAIILHUM OPTaHOM
yhpaBiiHHS i€l MoHapxii. B acrexTi BuB4eHHS icTopii AepkaBu i npaBa CepeaHbOBIYHOT
[Monpmii, mo BUKIaAeHa y MpalsiX, MOXKHa TaKoXK (pparMeHTapHO O3HAHOMHUTHCA i3
Jiep’KaBHUM JIaJIoM 1 mpaBoM ["anmuauHu.

Cepen NOABCHKUX OOCHIHKEHB i€l TEMAaTUKH PaIsSHCHKOrO MEpiofay, aBTOPU SKHX
OPUIISIA PO3BUTKOBI Jep>KaBHO-NIPAaBOBUX 1HCTUTYTIB I[lompiui, moTpiOHO BUALIMTH
npari npodecopis: FO.bapnax, b.Jlechonopcekoro, M. Ilierpuaka [21], M.Kamnaca [22].
Y 1mux mpamsx aBTOPH, 30KpeMa, MpoaHalli3yBajdd [EP:KAaBHO-TPABOBY CHCTEMY
[onbepkoro KOpomniBCTBa, sika nommproBanacs i Ha [annunny. OCHOBHHMM HEIOJIK Tpalli
— aHaJli3 HU3KH MPOoOJIeM 3 MapKCUCTCHKUX TO3UILIH 1, BIAMIOBIIHO, PO3KPHUTTS A€ KaBHO-
MPaBOBHUX 1HCTUTYTIB SIK 3HAPSIb 3aXUCTy IHTEPECIB MAaHIBHUX BEPCTB.

VY minomy >k CTaH iCTOPUKO-TIPABOBUX JIOCHIKEHb | alu4rHU B pagsHCHKUN mepion
HE MOKHA BBA)KATH 3aJ0BUIBHMM. IX 3HAaUHA aKkTUBi3allis MOB’S3aHA 3 IPOrOJONIECHHSM
HE3aJIOKHOCTI YKpaiHH 1 CTAHOBJICHHSM JIEMOKPAaTHIHOI Y KpaiHCBHKOI IepKaBH.

3HayHUM JOpOOKOM BITYM3HSHOI iCTOPMYHOI HAyKH, SKHHA CHpPUSE€ BHUBYECHHIO
MPaBOBOTO CTAaTyCcy OKpeMux comianbHux rpyn [ammuman y cknaai CepenHbOBIYHOT
IMonpmii ctamo BuIaHHA KHUT — 30ipok mpuBiNeiB rpoMaan M.JIbBoBa Ta NpHUBiIEB
HaIioHaapbHUX Tpoman 1poro Micta (XIV-XVIII cr.) [23]. V BupanHsx 3i0paHi npaBoBi
JOKYMEHTH Ta MaTepiand, M0 PO3KPHUBAIOTh OKPEeMi IMUTAHHS CTOCOBHO (popMyBaHHs
Jep’KaBHOTO Jlaay 1 mpaBa ['annymHuM, 30KpeMa OpraHiB YKpaiHCHKOTO, BipMEHCHKOTO,
€BpEICHKOro caMoBpsilyBaHHs y ['annuuHi Ta iH.

[leBHHii iHTEpeC CTaHOBIATH Ipalli CydacHHWX MONbCBKMX HAayKOBILIB, 30Kpema €.
KrnowoBcekoro [24], mo 10 pedi, BUlIIa IpyKOM YKpaiHCHKOIO MOBOIO, 3 mepekianoM H.
SxoBenko. Buenuii  merampHO mpoaHamizyBaB mpouec (opmyBaHHs Ilombcekoro
KOpOJIIBCTBA K €AWHOI IePKaBH, BXOMKEHHS 0 ii CKIIay 3aXOMJIeHUX TEPUTOPiH, y TOMY
YHCI1 YaCTKOBO PO3TISIAIOTHCA 1 TepeAyMOBH NpuenHanns [annunnu no ckiany [loasuri
1349 p.
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€IIMHOIO0 TPYHTOBHOK mpariero 3 icropii [lombini € BUJaHHS CydacHHX JIBBIBCHKUX
icropukiB JI. 3amkineHsika Ta M. KpukyHna [25], B siKiii 00’€KTHBHO MOKa3aHO iCTOPIiIO
[Mompi Bi HAWAABHININX YaCiB i IO CY4aCHOCTI.

[lomiTHMII BHECOK y BHBYEHHI icTopii AepkaBu i mpaBa [lompmii 3poOuB cydacHHi
BUCHHIA-TIpaBO3HaBEIb, Mpodecop b. Tunuk [26], sskuii mpoaHami3yBaB 30KpeMa MOJIbChKI
LEHTPaJIbHI Ta MICLIEB1 OpraHu Biaau i ynpasmiHHs [1oMbChKOro KOpomiBeTBa, SKi TSN Y
lammuuni y XIV-XVI cr.

[MuTanHs, TOB’s3aH] 3 MOMMPEHHSIM MaraeOyp3bkoro npasa y [ammumai XIV-XVI
cT., nocmimpkyBanu M. Koouneupkwuii [27], B.Kicenuunuk [28] Ta iH.

VY cyuacHilf icTopuko-nipaBoBiii Hayli npoOiemu (opMyBaHHS H (QyHKUIiOHYBaHHS
Jep’)KaBHO-IIPaBOBUX Ta CAMOBPSAAHMX 1HCTUTYTIB y [ammumui B cxiagi [lomschkoro
KOpOJIiBCTBa YaCTKOBO BUCBITIIOIOTH Y MiAPYYHHUKAX 3 ICTOPIi AepkaBH 1 mpaBa YKpaiHu
B. Kynpunnpkuii, b. Tumuk, B. I'onuapenko, JI. 3aitues, [1. My3uuenko, M. Ctpaxos, 1.
Ycenko, B. Uexouy, O. Spmu, I1. 3axapuenko ta iH. BogHouac, He3Bakatouu Ha HU3KY
ICTOpPUKO-NIPaBOBUX AOCIiIKEHb, MUTaHHS (OPMYBaHHA Ta (QYHKLUIOHYBaHHS JEp>KaBHO-
MPaBOBUX Ta CaMOBPIIHUX iHCTUTYTIB [anmumuu B cxiani [lombcbkoro kopomiBcTBa,
ManonociikeHi. ToMy WIKOM BHIIPAaBIAHOIO CTa€ HEOOXiNHICTh MEPEOCMHCIUTH
HanpalioBaHHs 0araThOX IOCTITHHKIB TaJIUIBKOI iCTOPii, 3aHOBO, BCEOIYHO 1 00 €KTHBHO
MpoaHai3yBaTH iCTOPUKO-TIPaBoOBi ocoOnmBocTi 3axomienns ['anumunnau [onpmero y 1349
p. Ta JOCHIAMTH XapakTepHi pucu (HOpMyBaHHS 1 QYHKUIOHYBaHHS Jep>KaBHO-TIPABOBUX
Ta caMOBpsITHUX iHCTUTYTIB ["annunun B cknaai [lomemi (1349-1569 pp.), a Takox naTtu
00’€KTHBHY OILIIHKY HaclifkaM TpueIHaHHA YKpaiHcbkoi [amuumHm 10 ckimamy
[Monbcpkoro kopomiBerBa (1349-1569 pp.). Kpim 1poro, B AeKkux CTaTTaX, MOCIOHUKAX 1
MoHOrpagisix Mo-pisHOMY HABOIATHCA ONHI M Ti caMi IUQPOBI HaHi, Mae micue pizHa
iHTepIpeTalisi iCTOPUKO-IPaBoBUX (akTiB Ta mpoueciB. OYEBUAHO, 1€ MOB’SA3aHO 3 THM,
IO OKpeMi JOCHIJHWKH 3alo3WYyBajil BiIOMOCTI y MONEPEIHHKIB, HE BIAIOYUCH [0
nepeBipku ixX 3a mepiiomkeperdamMd. ToMy Tpu ONpamioBaHHI HayKOBOI JiTepaTypu
TOBOJMIIOCS YTOYHIOBATH Ta KOHKPETU3YBaTH iICTOPUYHI AaTH Ta (aKTH.

Amnaniz BiTYM3HSHOI Ta 3apyODKHOI HAyKOBOi JiTepaTypd MAOBOOUTH, L0 B
YKpaiHCBKil Hayli icTopii Jep>kaBH 1 MpaBa caMOCTiiiHa KOMIUIEKCHA HayKoBa MpobieMa
¢dopmyBaHHS 1 (PYHKIIOHYBaHHS AEPKABHO-TPABOBUX Ta CAMOBPSAIHHUX IHCTHUTYTIB Y
laymumni B cutani [Tomscbkoro kopomisersa (1349—1569 pp.) mo mporo yacy cneriaibHo
He JOCHiPKEeHa 1 BUBYA€ETHCS BIIEpIIIE.

JlxepenpHOIO 0a3010 JOCHIIKEHHS € MpuBUIel, yHIBepcalu, CIOWKTH, CTaTyTu
MOJBCHKUX KOPOIMiB, pimeHHs BampHux celimiB [lonbcbKOro KOpomiBcTBa Ta CEHMHUKIB
Pycbkoro BoeBoacTBa, pillleHHS CyZAOBUX OpTaHiB y [annumHi B TOCHiIKyBaHUN TIEPioA.

JIxepenbHy OCHOBY JOCITIKCHHSI CTAaHOBJIATH TAaKOXK OMYOJIKOBaHI M PYKOMHCHI
HeonyOnikoBaHi Matepianu, sKi 30epiraiotees y LleHTpasbHOMY  JepKaBHOMY
icropuuHoMy apxiBi Ykpainu y JIbBoBi Ta KueBi, [lepkaBHux apxiBax JIbBiBCBKOI,
TepHoninecekoi, IBano-OpankiBchkoi obnacteli, y apxiBax [lonbcbkoi pecmyOmikw,
30KpeMa, y wmicrax Bapmasi, Kpakosi, BporyaBi, a Takox y BiIAili pyKOmHCIB
JIsBiBCBKOI HaykoBoi OibmioTeku iM. B.Ctepanuka HAH Ykpainu.
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OTxe, JIOCHDKEHHS TmpaBoBOro crarycy lammumam B ckiaai  [lombckkoro
kopormiBctBa (1349-1549 pp.) nae 3mory rimOIne 3pO3yMiTH HAI[iOHAIBHY 1/ICH0
YKpalHCHKOI JiepKaBH, sIKa Ma€ OCHOBHE 3aBJIaHHS — (D)OPMYBaHHS HAI[IOHAIBHOI €THOCTI.

[lepenik BUKOpHUCTAHHUX JKEpeN Ta JiTepaTypa:

1. T'pymescekuit M. Ictopist Ykpaian — Pycu: B 11 1., 12 xu. / HAH VYkpainu. IactutyT ykpaiHcekol
apxeororii Ta iH. — K.: Hayk. mymka, 1993. — T.4. — 1994. — T.5.

2. Tapanosckuii @. O630p MaMATHUKOB MaraeOyprckoro mpasa 3alafHO — PYCCKHX TOPOJOB JINTOB-
cKo#t snoxu — Bapmrasa, 1897.

3. Haii6insm Bizome Bumanus: Zimorowicz B. Hlistoria miasta Lwowa, krolestw Galicyi i Lodomeryi
stolicy. — Lwow, 1835.

4. Zubrycki D. Kronika miasta Lwowa. — Lwow, 1844; 3yopumxuii [I.W. Kpuruko-ucropudeckas mo-
BECTh BpeMeHHBIX JeT UepBonoit wim ["anunkoit Pycu. — M., 1845; fioro x: Xponika micra JIpBOBa.
— JIeBiB, 2002.

5. Iapanesmu U. Crapomasumuii JIbBoB (0T poka 1250-1350). — JIeBoB, 1861; ioro x. Mcropus I'a-
mnko-Bonogumupckoii Pycn oT HamgaBHeHmmx BpeMeH 10 poky 1453. — JIeBoB, 1863.

6. Kpur’skesmu LII. JIxepena 3 icropii ['ammumanm mepiony deonmamizmy (mo 1772 pp.). Ormsan
myomikaniii. — K.: BugaBrunrso Axagemii Hayk Ykpaincekoi PCP, 1962. — C.8.

7. Jluaanuenxo I. CycnineHi BeperBu Ianmumpkoi Pyci XIV-XV B. — JIbBiB, 1899.

8. Hemmukuii A. Jleromucs Pycu ot 1340 no 1387 r. — JIsBoB, 1887; MunskoBud B. Cryxii kputudsi
HaJl ICTOPi€I0 PyChKO-TONbCEKOI0. — JIBBiB, 1893. —U.1; ®unesmu W.I1. Boprba ITonsmm u JInTBEI-
Pycu 3a I"amnmko-Bnagmmupckoe Hacenue. — CII6, 1890.

9. CroBo “¢peon” (yar. — feudum, dpan. — feod, Him. — lern) cmoyarky o3Havano “xymo0y”’, 3romom —
L[iHHE PyXOMe MaifHO i HaKiHenb — (hopMy 3eMETHHOTrO TPUMAHHSI.

10. Tomy6ers M. Icropis JIpBoBa Bin HaimaBHImmX daciB. — JIbBiB,1925; #foro k. 3a ykpalHCBKHH
JIeBiB. — JIBBIiB, 1927.

11. Komucrsaepkuit A. Ictopist Pyci. — JIbBiB, 1931-1932. — 4.1-2.

12. Tepburscekmii I'.}O. Jlo icropii JIeBoBa B 100y deomanizmy (XIII-XVII cr.// JlonoBimi Ta
nioBigomieHHs (JIpBiBChKMit yHiBepeuTeT). — 1995, — Bum. 5. —Y.1.

13. Icropis JIeBoBa. — JIeBiB, 1950; Hapucu icropii JIsBoBa. — JIsBiB, 1950.

14. Stadnicki K. Synowie Gedymina. — Lwow, 1853. — T.2; Gorzycki K. Polaczenie Rusi Czerwonci z
Polska przez Kazimicrza Wielkiego. — Lwow, 1889; Breiter E. Wladyslaw ksiaze Opolski. — Lwow,
18809.

15. Kutrzeba S. Handel Polski ze Wschodem w wiekach $§rednich // Przeglad polski. — 1903. — T.48-150.

16. Charewiczowa L. Handel §redniowiecznego Lwowa.— Lwow, 1925.

17. Tycmmcrnit K. Hapucn 3 icropii Ykpainu. — Yipaina mix JINTOBCEKIM NaHyBaHHSM 1 3aXOIUICHHS 11
[Tonemiero. — K., 1939. — Bum.2.

18. Hcropus JIeBoBa / Pen. xom. B. B. Cexperapiok u ap. — K., 1984; Icropist JIsBOBa B JOKyMeHTax i
Marepianax — K., 1986.

19. Kotmsip M. @. lNanmrka Pycs y npyriii nonosuni XIV — nepmriit usepti XV cr. — K., 1968.

20. Jlusanmes K. E. HMcropus rocymapcrsa u npasa ¢eomgansroii [Tomsmu XIII — XIV BB. — JI., 1958;
ioro x: CocnoBHO-TIpefcTaBUTeNbCcKast MoHapxust B [oneme, e€ cymmocts u ocobennoctu. — JI.,
1968.

21. Bappax lO., Jlecnomopckuii b., ITnerpuak U. Mcropus rocynapcrsa u npasa [Toasom. — M., 1980.

22. Kallas M. Historia ustroju Polski X—XX w. — Warszawa, 1997.

23. Ilpusinei HarioHansHUX rpoMan micta JIsBoBa (XIV — XVIII cr.) / Ymopsima. M. Kanpans — JIsBiB,
2000; IMpusinei micra JIsBoBa (XIV — XVIII ct1.) / Yopsanu. M. Kanpais — JIesiB, 1998.

24. Kmouoscrkuii €. Ictopis [Tonpmi o kinms XV cromitrs. — JIio6min, 2005.

25. 3amxinersik JI., Kpukyas M. Icropis [lonpmi. Bin HaiimaBHimmx 4aciB 10 Hamwmx AHIB. — JIBBiB,
2002.

26. Twumuk b. Icropis nepxasu i mpaBa CepennpoBiunoi [Tonbmi (X ct. — 1795 p.). — JIsBiB, 2003.

27. Kobuneuskuit M. Marne6yp3bke npaso B cenax Iamwrammmu // [IpaBo Ykpaiam. — 2003. — Ne 8.

28. Kicemmunuk B. I1. Ilommpenns marneGypcbkoro mpaBa B YkpaiHi, #oro pons i 3HadeHHs // Bich.
JIsBiB. yH-Ty. Cepis ropua. — 1996 — Bumn. 33; fioro x: JIbBiBCbKE MiCBKE IPABO: MOHATTSI, JXKEpena,
nepioan3amis Ta 3micT // Bich. JIsBiB. yH-Ty. Cepist topua. — 2004 — Bum. 39.
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Boiiko U.1. Hay4Hble HCTOUYHUKH O NMPaBOBOM cTaryce ['almM4uMHBI B cocTaBe
[Monbcbkoro koponeBcra (1349-1569 rr.).

B crarbe mpoaHanM3WpOBaH PAL HAayYHBIX HCTOYHHUKOB, Y KOTOPBIX OTPaKEHO
OTAENbHBIE BONPOCH, B  YacTHOCTH, (OPMHPOBAaHUS ¥  (YHKUIHOHUPOBAHUS
rOCYAapCTBEHHO-TIPABOBBIX W CaMOYIMPABISIOMINXCSA WHCTUTYTOB B ['ajdnunHe B cocTaBe
[onbckoro koponescta (1349—1569 rr.)

KimoueBbie croBa: Hay4dHbIe HCTOUHHUKH, ["ammunna, [Tonbckoe KOpoiIeBCTBO.

Bojko LY. Scientific sources about legal status of Galichini in composition the
Polskogo kingdom (1349-1569).

In the article the row of scientific sources, at which separate questions, in particular,
forming and functioning of dergavno-pravovih and self-governing institutes, are reflected
in Galichini in composition of the Polish kingdom, is analysed (1349—1569)

Key words: scientific sources, Galichina, Polish kingdom.

Haniiiia o pepakuii 03.06.2008 p.
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VYuensle 3anucku TaBpu4eckoro HalMOHaAbHOrO yHUBepcureTa uM. B. 1. Bepnanckoro

Cepus «lOpuanaeckne Haykm». Tom 21 (60), Ne 1. 2008 r. C. 17-23.

YK 477(340.15)(09) (=112.2) , 176/181”

3apepenyyk LI,

®OPMYBAHHA OPIAHIB YIMPABJTIHHA HIMELIbKMMW KONMOHIAMU
MIBOAHA YKPAIHW HAMNPUKIHLI XVIII CT. — 1818 P.

VY crarTi aHamizyeThCsl HOpMAaTHBHO-TIpaBOBa 0a3a, IO periiaMeHTyBasia IpoLec
(dbopMyBaHHS Jep)KaBHHX OpraHiB YNpPaBIiHHA 1HO3eMHUMH KoJOHisiMu Ha [liBaHi
VYxpainu. Posrmsnatrorbess 0oO0B’sI3KHM, TMOBHOBaKEHHS Ta IITAaTHUN poskian KoxTtopu
omnikyHcTBa HOBOpOCIHCHKMX 1HO3EMHHX TMOCENEHIIIB. AKIICHTOBaHO yBary Ha mocazi ['e-
HepanbHOoro cynai — C. Konwreniyci. OkpeMO BHCBITICHO —aJaMiHICTpaTHBHO-
TEpUTOpPiaIbHUN YCTPiil HIMEIBKUX KOMOHIH.

KimouoBi crnoBa: cuctema ympaBimiHHS HiMenbkuMHu KonoHisimu, C. KoHTeHiyc,
ETHOTIOJIITHKA, ETHOJIEPKaBOTBOPEHHSL.

Po3bynoBa HezanmexHoi YkpaiHn He MoxiIuBa 0Oe3 BHpOOJEHHsA 30an1aHCOBaHOI
eTHomoNiTHKK. Ha »anp, HUHI AepaBa He MPHUIUILE HAJCKHOI yBard bOMY MUTAHHIO.
OcobauBo 1e BiguyBaeThes Ha IliBmHI YKpainu, y perioni skuii icropuano ¢popmyBaBcs
gk OaraToHauioHanbHui. Tak 3apa3, y Kpumy cknamacs ckiagHa cUTyalis HABKOJIO MPO-
OneMy TOBEpHEHHS Ta OONAIITyBaHHS JEMOpTOBaHMX HapoaiB. Lle 3ymoBieHO
BIZICYTHICTIO e(peKTHBHOI CUCTEMH YIPaBIiHHs Ta JAEp>KaBHOI MporpaMu, sika Moria 6 3a-
Oe3reunTH HTErpalilo HIMLIB, KpUMCHKUX TaTap, OonrapiB, TpekiB Ta BIpMEHIB, L0 HE
CTIpHsiE MONITHYHIA Ta eKOHOMIYHIK cTabinizanii Ha MiBOCcTpoBi. 3HauHi (iHAHCOBI BUIAT-
KM, SIKi HAIPaBJISIFOTHCS Ha O0JAIITYBaHHS ACMOPTOBAHMX, HA MPAKTHUIIl HE 3a0€3MeYyI0Th
BUPILIEHHS HA3PUTNX MUTAaHb Ta HE 3HIMAIOTh coliayibHOl Hanpyru. CaMe TOMY BHBYCHHS
HaKoMu4YeHoro Pociiichkoro iMIepiero JOCBiAy YHpaBNiHHS MpOLecaMH MEepeceieHHs Ta
obnmamtyBaHHs iHo3eMuiB Ha [liBogHi VYkpaiHM € akTyadbHHM [UIi CYy4YacHOTO
YKpaiHCBKOTO JepKaBOTBOpeHHs. Mera poOOTH Tmonsirae y BHUSBICHI AisUIBHOCTI
YMHOBHHKIB Pociiickkoi iMmepii, HarpaBieHoi Ha GOpPMyBaHHS OpTraHiB Ui 00JaIITyBaH-
HS 1HO3eMHUX ToceseHb. /i BUpIlIeHHS MOCTaBIeHOI METH MOTPIOHO PO3B’SA3aTH HHU3KY
3aBllaHb. 30KpeMa, BUSBUTH MPOLEC 3apOKEHHS CHCTEMH YHPABIiHHA 1HO3EMHHMU
KonmoHisiMH B Pocilicekiil immepii. Takox, mNpoaHai3yBaTH OpraHH, CTBOPEHI IS
3aBigyBaHHS cripaBamu y HoBopocilicbkoMy Kpai, iX ITaTHHHA po3nuc, 000B’A3KH Ta MOB-
HOBaKeHHs. PO3KpUTH 3HaueHHs mocaqu [ eHepaabHOro CyAli Ta opraHi3aliiiHO-IPaBoOBY
nisutbHOCTI C. KOHTeHiyca Ha 1iil mocai.

Icropuko-npaBoBe nocmimkeHHs (OPMYBaHHS OpraHiB YHpPaBIiHHS HIMEIBKHMU
KOJIOHISIMH HE 3HAWIIUIO CBOTO HAJISKHOTO NOCITIJDKeHHsA. Hu3ka mocHinHUKIB, 30KpeMa
A.Knayc, A. Atichensn, C. boounesa, M.B. benikosa, O.B. KoHoBanoBa ta iH., po3ris-
JaloTh MPOOJIeMH AiSUTBHOCTI JIepKaBHUX OpPraHiB 3 OOJaIITyBaHHs HIMLIB JIUIIE B Ha-
MPSIMKY OUTBII TI00aJIEHOT TPOOJIEMATHKH.

Xoua mepeceneHchka mofitThka Pociiicbkoi nepskaBu apyroi momoBuau XVIII cr.
IpyHTYyBaacs Ha BiANOBiIHO Po3po0iieHiii mpaBosiii 6asi. Ii ocHOBOWO cTaB 3aKoH Bij 22
munHsa 1763 p. «Ilpo mo3Bin ycim iHozeMusM, 1o y Pociro npui3adars, cenuTHcs y THX
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ryOepHifX, y SIKMX BOHH 3a0a)kaloTh, Ta MPO AapyBaHHS iM mpaBy». Lleil HopMaTHBHO-
MPaBOBHM aKT HAAUISIB iHO3EMIIB HU3KOIO NPUBLIEiB. 3HAYHY YBary NpeACTaBHUKH BIaad
HaJaBalM MHUTAHHIO YHPABIiHHA KOJOHIAMHU. Ll mo3uiist 3HalIIIa CBOE 3aKpilJIeHHS Y
BIJMOBiAHUX CcTATTsIX MaHidecty. 30KpeMa iHO3eMIli HAIUISUIUCS TPaBO OCEISITUCS 0CO0-
JUBUMHU MICTEYKaMH a00 KOJIOHISIMH Y SIKUX 30epiranacs BIacHa BHYTPILIHS IOPUCIUKIIIS,
Ta B SIKy 3a00pOHSIIOCS BTPy4YaTHCS POCIHCHKUM YHHOBHHUKAM. [IpencTaBHUKN BiIau MOT-
JIM TIpU3HAYaTHCs B KOJIOHIT JINIIE 33 OaskaHHIM CaMHX IepecelIeHIliB 3 METO0 iX 3aXUCTy
BiJI 30BHIIIHIX HeOe3mek [1, ¢. 65 — 75].

VY caMux ke KOJNOHIAX HIMII chopMyBanu BiacHi opranu Biagu. Lle OyB cinbchbkuit
MpHKa3 y CKIafi CTapIIMHM, JBOX-TPHOX 3acimaTeriB, Mo 3aTBeplkyBanucsi Konroporo,
Ta HaiiMaHoro nucaps. CtapimHy 1 3acifzaTeniB oOMpany Ha ABa poku. [Ipuka3 cTexuB 3a
MOPSIIKOM y KOJOHISIX, CTAHOM CIIpaB y TOCIOJApCTBaxX KOJIOHICTIB, CKJalaB 3BiTHI
BimoMocTi Ta HajacwiIaB ix y KoHTOpy; CTEKUB 3a HaJe)KHUM BUTPauyaHHSIM Ka3eHHUX T0-
3UYOK, CBOEYaCHUM HaJXOKECHHSIM MOAATKIB, po30upas npiOHI cripHi nutaHHsA. Came wi
HOPMH 3aKOHY rapaHTyBalIH HIMISIM 3aCHYBaHHS IIOCEJICHb Ha MpaBax MIWPOKOi aBTOHOMIT
[2,c. 65-75].

Bugannsa ManidecTy crajo meplmidM eranoM Ha IUIsIXy (OpMyBaHHS CHCTEMHU
yIpaBIiHHS HIMEUBKUMH KOJOHisMH y Pociiicekiii immepii. Braga ycimomiioBana BCro
BiJMOBIAAbHICTh CBOIX [iH, 3ampOIIylOuM €BpomnelliB no 3aceneHHs IloBomksa. Came
ToMy pasoM i3 manidectom 22 nmunus 1763 p. Oyma 3acHoBana KaHmemnspis omikyHCTBa
iHozemIsiIMH. BoHa Hagimsuiacsi TakuMH OO0OB’S3KaMH: TIO-TIEpIie, MIKIyBaHHA IIPO
1HO3EeMHHUX TTOCEJICHIIIB; MO-APYTe, MiArOTOBKA IUIAHIB 3eMEIbHUX JUISTHOK JIJIS 3aCHYBaH-
Hs konoHii. Takox, KaHuenspis B cucremi gepkaBHUX OpraHiB 3aiiMalia piBHE IMOJIOKEH-
HS pa3oM 3 iHMKMMHU KojerissMu. Bona minnopsakoByBamnacs nuiue immeparpuui Karepuni
11, a IIpesunentom Kannemnspii craB ¢asoput imnepatpuni rpad I'. Opnos [3, c. 231].

19 Gepes3ns 1764 p. imnepaTpuis 3aTBepAniIa YeproBuil 3akoH «IIpo posmexxyBaHHs
3eMIIi ISl KOJOHICTiBY. PaKTHYHO 1el TOKYMEHT JONMOBHMB NOBHOBaXkeHHS! KaHnemnspii.
30Kkpema, IpaBoOM aJbTEPHATHBHOTO PO3POOJICHHS CUCTEMH YIPABIiHHS KOJOHISAMH, aje
3a mepeceneHnsaMu 30epiranacs mpeporaTuBa BUOOPY IJIaHy, SIKMH iX BIaTOBYBaB. Llum
MOJIOKEHHSIM JlepKaBa Hamaranacsl 3a0e3neynTd KOHTPONb Haj (opMyBaHHSM OpraHiB
BJIaJM Ta CHCTEMHU YNPABIIHHS B KOJOHISX. 3BiCHO, IO L HOpMa Cylepednia yMoBaM
MaHidecty Big 22 numua 1763 p., age monmiOHa Mipa, B iHTepecax IepiKaBH, Maia
00’extuBHE minrpynts [3, c.231 — 232]. Takum unHOM, 3aKOHOM Bif 19 Gepesns 1764 p.
pobunacsa cmnpoba CTBOPUTH YHI(IKOBaHY CHCTEMY YNpPaBIiHHS Yy BCIX 3aCHOBaHUX
KonmoHisiX. KpiM Toro, Bmaga TakuMH [OisiMM TparHyja HE BTpaTH KOHTPOJIb Haj
BHYTPILIHIMHU MpOLIECAMH, 1110 BiAOYBaIHcs B HIMEIBKUX KOJIOHISIX.

VY 1782 p. 3 npoBeaeHHsM y Pocilicekiil iMmepii aaMiHiCTpaTHBHO-TEPUTOPialIbHOT
pedopmu Oyio cTBOpeHO T'yOepHii, a KaHIENAPiro OMiKyHCTBa JikBimyBanu. [lepeceneHIiin
pa3oM i3 Ka3eHHHUMH CEISHAMH MEepeNany Y BiIOMCTBO «IHPEKTOPIB JOMOTOCIIOIAPCTBAY
[4, c. 55]. Taka peopraHizalist CHCTEMH YIpPaBJIiHHS KOJIOHISIMH T1030aBIIslia HIMIIB MpaBa
Ha caMOBpsITyBaHHSI, sike Oyio rapanToBaHo iM MaHidectoM Bix 22 nunus 1763 p. Bonn
LTKOBUTO MiINOPSIKOBYBaJIKCA Ka3eHHUM IajaTaM i MOBITOBUM cyaaM. Y CBOIO 4Yepry
e TMPHU3BEIO 10 3HAYHUX 3JIOBXKMBAHb YMHOBHHKIB, IO CTajJ0 MPUYHHOIO 3aHENamy
HIMEIPKUX KOJIOHIH [5, c. 61]. 3BiCHO, 1[0 OCTaHHI HE MaJld HAMIpy TOT'O/PKYBATHUCS 3 Ta-
KUM CTaHoOM crpaB. HiMIli, BAKOPHCTOBYIOUM 3aKOHHI METOAM, HaMarajaucs MOKpaIlUuTH
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cBO€ mpaBoBe craHoBuile. [lepenyciM BOHH, CKOPUCTAINCS CBOIM 3aKOHHHM IPAaBOM Ha
3BEpHEHHS 10 BIANOBIAHWX OPraHiB I 3aXHCTy BJacHUX iHTepeciB. Came MOCTilHI
CKapry Ha MICLEBi YCTAaHOBH CIIOHYKaJll LICHTPaJbHY BJaay IO CTBOPEHHS CIIeLialbHUX
KOMICili 3 METOI0 peBi3yBaHHs CTaHy CIpaB y KOJOHIfX. Pe3ynpraTom iX poOOTH cTajo
KOHCTaTyBaHHsI 3aHe10aHOro CTaHy OcTaHHiX [6, c. 119].

VY ckpyTHill curyanii onuHUIUCS TakoXK i Kosionictu IliBHiuHOTrO IlpHuopHOMOp 4.
AxTuBHE 3acencHHs iHo3eMIsiMu HoBopocifickkoro kpato BimOyBaiocs 3 1787 p.
Hanpukinoi XVIII cr. Ha miBaai Ykpainu icayBano 14 inozemHux konoii. [lpore Bnaga
Mana IJIaHd 30UTBIINTH MPUCYTHICTh HIMUIB Yy 1boMYy perioni. Came aisi 3a0e3medeHHs
edexTuBHOCTI KonmoHi3aTopcbkoi moiiTuku Cenat Pociiicbkoi immepii, miaTpumMaHui
immeparopom I[laBmom [, po3poOuB BinmoBigHI HOPMATHBHO-NIPAaBOBI akTH. BoHHU
3aKpIIUTIOBAIM CTBOPEHHS LICHTPATi30BaHOI CHCTEMH YIPABIIHHS HIMEBKUMH KOJOHISIMU
[7,c. 9]

LleHTpanbHUM OpraHoOM, JIO0 BiloMa SIKOTO IEPEXOIMIN BCi 3aCHOBaHI MOCEIECHHS B
Pociiicekiit  immepii crama, Ekcnemumis Aep)kaBHOTO ToOCHONApCTBa, OMIKYHCTBA
1HO3eMHHX Ta CUIbChKOTO JoMoBeneHHs y M. Cankt-IlerepOyp3i. Bona Oyma 3acHoBana 4
oepesns 1797 p. Lporo aust imnepatop Ilasno I 3atBepaus 3amucky I enepansHOro mpo-
Kypopa. Lleii HOpMaTHBHO-IPaBOBMiII aKkT MpH3BIB 40 3acHyBaHHA Npu CeHaTi 3ragaHoi
Excnenuuii. Bona mnepemaBamacs mo cdepu AisUIBHOCTI TE€HEPAIbHOIO MPOKYypopa, B
00OB’SI3KM HOMY CTaBMJIOCS CHPHUSHHA BHYTPIIIHBOMY Ta 30BHIIIHBOMY PO3BHUTKY
Excnenuuii, a Takoxx po3poOKa HEOOXiAHMX AJsl TOKPAIEHHS YNpaBIiHHS Ta MOOYTY
KOJIOHIH Tpomo3uuiid A mojansiioi ixX mepedaui Ha 3aTBEpIXKEHHs immepartopy [8, c.
508]. Takox, ITaBmo 1 y manidecti Bin 13 motoro 1798 p. «IIpo BcTaHOBIEGHHS Ha
niBoctpoBi Tapilickkomy mopro-¢ppanko Ha 30 poKiB Ta MpoO JapyBaHHS Pi3HUX BHTIX
MEIIKAHISIM [IbOTO OCTPOBY Ta 1HO3EMLISIM, IO TYAW NPHI3IATH» AOAATKOBO 3aKPIILTIOBAB
32 1HO3EMHHMMH IIepecelieHIsIMA MpaBO Ha MpsMe 3BEPHEHHS N0 iMmrmeparopa B 00Xif
Excniequuii. Llap ocobrcTo 00iusB po3risHyTH CyTh TpoOIeMH Ta BUHECTH pileHHs [9, c.
67].

4 6epesnst 1797 p. okpeMuM 3aKOHOM OYI10 3aTBepKeHo 000B’s3kn Excnienuii. Ha-
caMriepes; — 11e MOUIyK HaJifHUX 1 KOPUCHHUX 3aco0iB JIsl MOKpAILleHHS CTaHy 3eMJiepo0-
CTBa, pemecia, GaOdpuK, 3aBOMIIB i yChOT0, 10 MOIJIO O MONINIIMTH CTAHOBHILE ACP>KaBU
y BHYTpIlIHIM Ta 30BHIWHIA TopriBmi. [pyruii oOOB’sA30K momAraB y 3IiHCHEHI OMIKH,
Ppi3HOOIYHOI JOTOMOrHY Ta 3axucTy KonoHicTiB [10, c. 509].

OTxe, 3acHOBaHa Excrienumis orpuMana He JUIIE BCeOIYHY MIATPUMKY HA HaBH-
LIOMY piBHI, ajie i HU3KY 00OB’S3KiB, peaii3amis sSKUX IOBUHHA Oynia COPUSTH PO3BUTKY
CUTBCBKOT'O TOCIIOIAPCTBA Ta PI3HUX MPOMHUCIHIB, 30kpeMa i Ha IliBmHi Ykpainu. Takox
came Excrienuuisi 1ep:kaBHOTO TOCIIOAAPCTBA, OMIKYHCTBA iHO3EMHHX Ta CLIBCBKOIO J0-
MOBEZICHHS CTaBaJla TapaHTOM HEBiAKIAJAHOTO BUPIIIEHHS yCiX MpoOiieM, sIKi BUHUKAIU B
KOJIOHICTIB MiJ] Yac mepeceieHHs Ta 00NalTyBaHHsI Ha HOBOMY MICIIi.

3anenan crany HoBopocificbkux KomoHil crnoHykaB Excnenumiio mpoBecT ix
peBizito. Y 1798 p. Ha IliBnens Ykpainu Oyjo HampaBlIeHO CleliaJIbHy KOMIcCiio i3 3aB-
JaHHAM 3’CYBaTH peallbHUM CTaH CIpaB y 1HO3eMHUX MoceieHiB. PesynbraToMm ii pobo-
TH cTaja WiAroToBKa Ta onpuiongHeHHs CeHatom Jfokjiany immepartopy «lIpo
MPOMOHOBaHI 3ac00HM 10 BUIIPABJICHHS CTaHY HOBOPOCIHCHKHX 1HO3EMHHUX IIOCENIEHIIB Ta
Opo CTBOpeHHsI min BigoMcTBoM Exkcmeauuii nep:kaBHoro rocnogapctBa KonTopu
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OMIKYyHCTBa HOBOPOCIIICHKHX 1HO3EMHHMX MOCENEHIIBY, 3aTBepxenoro 6 kBitHs 1800 p.
[7, c. 9]. ¥V 3anpononoBaniii gonosigi CeHaT oOTpyHTYBaB HEOOXiAHICTH 3aCHYBaHHS B
Hosopocii npencraBauinpkoro oprany — Excnemumii. Take pimieHHS MOTHBYBasocs
HEOOXiHICTIO TOKpalleHHs! CTaHy KOJIOHIH Ta 3a0e3neueHHA e(EeKTHBHIIIOI MOoAemi
yIpaBIiHHS # KOHTPOJIIO HaJ yciMa mpouecamH, siki Tam BigOysanucs. Came Tomy Cenar
MporoHyBaB 3acHyBaTu B MicTi HoBopociliceky (M. Karepunocnas) KonTopy omikyHcTBa
HoBopocilickkux iHO3eMHHX mocerneHIfiB. [laBmo [ miarpuMap MiAroTOBICHY IOIMOBiAb
[11,c. 127].

o 1802 p. KonTopa omikyHCTBa 3HaXOMIACSA Y BiOMCTBI Excrienuitii 1ep:kaBHOTO
rOCIIOIapCTBA, OMIKYHCTBa 1HO3EMHHX Ta CLIBCBKOTO JoMoBeAeHHS. Llporox poky
BinOynacst peopranizanis. Excrnemmuis # Kontopa Bigimumu B MiINOPAOKYBaHHS [0
MinicrepcTBa BHYTpimHIX cnpas. 3 1811 p. BoHa 3Haxoauiacs min koHTpoieM Jlemaprta-
MEHTY Jep>KaBHOT'O TOCIIOapcTBa Ta MyOaiyHIX OyIiBeNs TOro X MiHicTepcTBa [5, c. 62].

[IpaBa Ta 000B’ 513k KonTOpH OyI0 3aKkpiruieHo B 104aTKOBO BuAaHii 26 mumHs 1800
p. «IucTpykiii KonTopi omikyHcTBa HOBOPOCIHCEKIX 1HO3EMHUX MTOCENEHITIBY, sIKa CTaa
OCHOBOIO JJIsl KEpIBHUITBA [iii YMHOBHHUKIB y CHOpaBax KOJIOHICTIB A0 NpPOBEACHOT
peopraHizamii cuctemu ynpasiinHsg y 1818 p. [12, c. 243]. 3rimHo 3 IIUM HOPMAaTHUBHO-
npaBoBUM akToM KoHTOpa Haxuisaaacs BUKIIOYHUM MPABOM YIPABISTH BCIMa KOMOHISIMU
[liBgHs Ykpainu, TOOTO HiMENbKi KOJIOHIT BUBOJMIUCS 3 il KOHTPOIIO I'yOepHCHKOI Bia-
1m i uepe3 Kontopy mianopsiikoByBaiacs BUKIIOUHO Excrienuiiii.

Cepen HalronoBHIIINX 000B’SI3KIB, 110 3aKPIIUTIOBAINCS IHCTPYKLIEIO, BapTO 3a3Ha-
YUTHU: 3a0X0YYBATH KOJIOHICTIB 10 PO3BEACHHS IUTYYHUX JIYTiB, BUCAHDKCHHS TYTOBHX JIe-
peB, BUHOTPaJHUX JIO3 Ta IHIIMX KOPUCHHUX POCIWH, 1O 30UIBLICHHS BiBUapeHb Ta
cTBopeHHs ¢dadpuk [12, c¢. 243 — 245.]. Bonnouac KoHTOpa moBuHHA Oyria 3aiiMaTHCs
BHOOpPOM 3eMJIi IJIs1 OceNeHHs, 3a0e3MedeHHs NPUi3ay KOJMOHICTIB A0 MICIS IPOKUBAHHS
HarJIs/Id 32 BUKOHAHHSIM KOJIOHICTIB B3ATHX 3000B’s3aHb, IOPSIKOM 1 BEACHHSIM TOCIIO-
JapcTBa B IMOCEIEHHSX; 30ip BiIOMOCTEH MPO TOCMOAAPCHKUM PO3BUTOK KOMOHIH [5, c.
62]. HaBenenwmii mepenik 3000B’s13aHb MiZKpECIIOE TooBHE pu3HadeHHs1 KonTopw, a ca-
Me aKTHBHO 3ay4yaTH KOJIOHICTIB JI0 3aHSTTA CLIBCBKUM TOCIIONAPCTBO Ta PO3BUTKOM
PI3HUX IPOMUCITIB.

3BicHO, 0 peamizamia noknageHnx Ha KoHTopy 00OB’sI3KiB 37ilicHIOBanacs
BIJINIOBITHO 3aTBEPKEHUM InTaToM cirykOoBiiB. ¥ 1800 p. BiH cknamaBcs 3 ['onoBHOrO
CyAIli, Horo ToBapHILa, ceKperapsi, Oyxrajirepa Ta ABOX KaHIEISPUCTIB. Y MONANbII POKU
y 3B’A3Ky 31 3pOCTaHHSAM 4YHCEIBbHOCTI KOJNOHICTIB InTaTHUH poskinan KoxTtopu
30utbmryBaBcs. Y kBiTHI 1804 p. Ha momomory ['omoBHOMY cyiyii Oylio mpH3HAYEHO IIIe
ogHoro TtoBapuma. Y 1810 p. mratHMM po3kinanoM KoHTopm HapaxoByBasocd 55
cIyOOBIIB (WIEHH KOHTOPH, Harjsaavi, KaHIEIIpChKi cimy:x0oBui). 1813 p. nuie kaH-
uensipcbkux YnHoBHUKIB y KonTtopi Oyno 30 oci6. Ycim wienam KonTtopu craBumiiocs B
000B’S30K CYBOPO BHKOHYBAaTH YCi PO3MOPSDKEHHS TrojloBHOTO cyadi [7, ¢. 12.]. Oxke,
KITI0YOBOIO Tocaaoro y KonTopi Oyna mocana ["omoBHOTO Cy .

Ilocama romoBHOro cyani Oynaa HaAiieHa 3HAYHUMH IIOBHOBAXKCHHSIMH Ta
000B’s13KaMU: IOPIYHO 3iCHIOBATH 00’13/ KOJIOHIH; CyBOPO CIiAKYBAaTH 32 THM, YU TOU-
HO BUKOHYIOTBhCS BC1 HACTAHOBH Ta HAKa3W HAYaJIbCTBA; 3AIHCHIOBATH MOLIYK 3ac00iB A
MOKpAIlleHHsI CTaHy KONOHIN. ['0MoBHUI cyns HanuIsABCs MpaBOM HaKIaAeHHs mrpady Ha
nepeceseHLiB, SKi BiIMOBIISUIACS BUKOHYBAaTH Haka3u KoHTopu, 3ailicHIOBamu pi3Hi 0e3-
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maau tomo [12, ¢. 245]. Takox mij yac MPOBEJCHHS MOPIYHUX IHCIIEKINIi 3/1IHCHIOBABCS
30ip iH(opMaIlii mpo craH KonoHil. OTpUMaHHI JaHHI CUCTEMATU3yBAIUCS i BUKOPUCTO-
BYBAJIUCS IJIS1 MIATOTOBKH Ta NPUHHATTS BiAnoBinHuX pimeds Konropu. Lli pimenns Oy-
Y HampaBlEeHHI Ha JIKBigamil0o HEOOMIKiB, SKi 3aBaKaid e(EKTHBHOMY PO3BHTKY
HIMEUBKHX TOCENICHb.

OxpemMo HeoOXiHO 3a3HAYMTH, IO Tocaxy ['0IOBHOTrO Cyaai MPOTATOM YChOTO Yacy
icayBannst Kontopu 3aiimae C.X. Konteniyc. Jltoguna, Hacamriepesn, HaauieHa TaKUMHU
SAKOCTAMH, SIK AOOpPONOPSIHICTh, YECHICTh Ta HamoJeruBicTh. binmpiie TOro, cam
immeparop Onexcanp I minkoBuTo noBipss omy [13, c. 331].

KpacnomoBHuM € i1 To# ¢akT, mo y 1808 p. C.X. KonTeHniyc npocuB 3BUIBHUTH HOTO
3a CTaHOM 3[I0POB’S BiJ BUKOHAHHS MHCbMOBHX CIIPaB IO YIPAaBIiHHIO KoJoHisMH. ['ep-
mor E.O. Pumenbe 3BinbHHMB HOro Bix OMIOPOKpaTHYHOI [IiSUIBHOCTI B KOHTOpi, a
YIpaBIiHHS KOJMOHISIMH, OOJAaIITYBaHHS TEPECENeHIIB Ta MOMIMPEHHS Cepel HUX HOBUX
ramy3efi TrocmoAapcTBa, SKi MOINIM JaTH KOJOHIIM Ta perioHy KOpPHUCTb, OyJo
BiZJOKpEMJICHO BiJ BiIOMCTBa KOHTOPH Ta Iepeinuio B Ge3mocepenHe MianOpsaKyBaHHS
Ta KepiBHUIITBO ['ooBHOTO Cymi [14, c. 336].

C. Konreniyc, 3Haxoas4yuch Ha mocaai kepiBHIKa KoHTOpH, cTaB rapanToMm 3ade3e-
YEeHHS MOJIITHKH JIePKaBH MO0 HOBOPOCIHCHKUX KOMoHicTiB. Came BiH 3a0e311e4nB Mpak-
TUYHY peaiizaiio noknageHnx Ha Konropy o6os’s3kiB. C. KonTteniyc OyB iHimiatopoMm
CTBOpPEHHSI B KOJIOHISIX TPOMAJICHKUX TUIAaHTALIM Ta BiBYapeHb MiJ HArIAI0OM OKPY)KHHUX 1
cimbchbkux mpukasziB. Ll  3pa3koBi TUMaHTamii cIyryBatd HIMIEIM  TPUKIAI0OM
NpUOYTKOBOCTI HOBHUX Tally3el rocroJapcTBa Ta CIPHSUIN iX MOMMPEHHIO Cepe KUTENiB
KoNoHii. TakoX TOJIOBHUH Cy[/sl 3aMOBIISIB CIELiajbHO AJISl KOJMOHICTIB Creliani3oBaHy
JiTepaTypy 3 IIOBKIBHHMIITBA, CaAiBHUITBA Ta BiBYapcTBa. KopucTyrouncs cBOiMH TpaBa-
MH, sk rooBa KoHTopH, BiH BUJaBaB NMMChMOBI YKa3H, IPOBOJUB MPOCBITHUIILK] Oeciau,
3a JIONOMOTOI0 SKHMX 3a0e3ledyBaB peaiizamiio JepXaBHOI MporpamMu 3 MOKpalleHHs
EeKOHOMIYHOT O 00JaIlTyBaHHS KOJMOHICTIB, a uyepe3 HUX i y uinomy [liBaus Ykpainu. 3aB-
TSIKH iepkaBHULBKIH AisinbHOCTi C. KoHTeHiyca, Horo mpogyMaHuM pillleHHSIM B yMOBax
CTemy, BAAJIOCS MOMMPHUTH (PYKTOBI cajy, BAHOTPAIHUKH, IITY4YH] JIICH, @ TAKOX TOHKO-
Kype BIBUapCTBO, WLIO CHPHUSIO EKOHOMIYHOMY PO3BUTKY OaraTb0oX TOCIIOZApCTB
KOJIOHICTIB, 30kpema pony Panbu-Deiinis, KopHicis 1a iH. [4, c. 201 —203].

Otxe, y chepi kommerenuii Kontopu 3Haxomumucst Bci chepu KXUTTA HIMUIB. Bin
MaB K MPaBO BUIAHHS PI3HUX IMOCTAHOB, HAKA3iB Ul MOKPAIIEHHS MpOoLecy OOJaITy-
BaHHS, Tak i OyB HaAUIeHUH KapalounMu QyHKIisiMA. OcTaHHI, TOBUHHI Oynu 3abe3mnedn-
TU HEBiIKJIaTHE MPUITMHEHHS TPOTUIIPABHUX Jii KOJOHICTIB.

[Ipore, HEOOXiAHO 3a3HAYMTH, IO CIPABH, SIKI CTOCYBAIUCS CKOEHHX KOJIOHICTaMU
KPUMiHAJIBHUX 3JI0YMHIB Ta IUBUTLHUX CIIOPIB 3 IHIIUMU MIAMAHUMH iMIIEpii pO3TIIsIaiu-
sl B TIOBITOBHX CyJax B 000B’A3KOBil mpHCyTHOCTI onHoro 3 wieHiB Kontopu. Cynepeu-
K{ MK KOJIOHICTaMH Ta MICIIeBUMH >KUTensiMu KoHTOpa BupillyBana pa3oM 3 MOBITOBUMU
cyaamu abo MiCBKMMH MaricTpaTami [5, c. 62 — 63.].

Jns 3py4HOCTi Ta e(EeKTUBHOCTI YNpaBIiHHS W pEryliOBaHHA IepecesleHChKOi
MOJIITUKY HIMEIIbKI KOJNOHIT 00’emnyBanucs B okpyru. Y mepiog 3 1800 mo 1818 pp. Ha
[iegui  Ykpaium Gyno yropeno: Mosedcranbckuit, XOpTHLBKHII OKpYrH B
KarepunocnaBcekiii  ryOepHii;  MoOUaHCBKHI ~ MEHOHITCHKHM,  Moo4aHCHKUN
KonoHianbHuH, Heizaupkuii Ta L{opuxtansckuii okpyru B TaBpilicbkii ryOepHii, a TakKox
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Bepezancekuii, ['miokcramsckmii, Kyuyprancekuii Ta  JliOeHTanbCchkuii  OKpyru
XepcoHchkoi rydepHii. IcHyBamu Takoxk okpeMi KoyoHil iHo3emmiB. Hampuknan, JlaHiuar
i ['opuynrerans (Xepconcbka rydepHis), MicbKi pemicHHYi KonoHii 10 1816 p. B Ogeci,
Cimopepormoni Ta ®eonocii. Kontponp 3a craHoM chpaB y OUX OKpyrax 34iHCHIOBaJIN
creniansHO npu3HaveHi Konroporo Harnsaayi [7, c. 13 — 15]

Orxe, y npyriii monmoBuHi X VIII Ha mouatky XIX cT. unHOBHUKH Pocilickkoi immepii
HAKONWYMIM 3HAYHUHA JIOCBiJ] B OpraHizaulii MNepeceNieHHd Ta CTBOPEHHI CHUCTEMH
yhOpaBmiHHS iHO3eMHMMH moceneHHsMu. llle 3amoBro 1o moyaTKy aKTHUBHOI
KoNoHi3aTopchkoi momituku IliBaHs YkpaiHu Oysno HampanbOBaHO MPOLIEC CTBOPEHHS
crenialbHUX OpraHiB, siki Majau O 3a0e3neunTH eeKTUBHICTD MEPECceNeHChKOI MOMITHKY.
IIpore na xiHeup XVII cr. pedopMmyBaHHS CHCTEMH YOpPaBIiHHA HPU3BENO JO0
EKOHOMIYHOTO 3aHemagy HIMEUbKUX IoceleHb. KpuTHyHa CcTaH copaB y 3aCHOBaHHMX
KOJIOHISIX CHOHYKaB Biaay JO BiIHOBJIEGHHS CIELiaJIbHUX OpraHiB, sKi Maau O Ha MeTi
CHPUATHU COIIaTbHO-CKOHOMIYHOMY ITiIHECEHHIO KOJIOHIN. Pe3ynbraToM AisIbHOCTI BIaau
crano GopMyBaHHS CUCTeMH ynpaBiiHHA. Cepea ToJOBHHX il CKIaJoBUX OYyJ10 3acHYBaH-
Hsa yB Kartepunocnasi crnenianbHoi KoHTOpHW, o 3HaXommmack y LEHTPi CTBOPEHHS
konoHiid. Came ii BurigHe reorpadiuHe MOMOXKEHHA, a TaKoK HajaineHHs KoHnTopu 3Had-
HUMH TOBHOB2)KEHHSMH, JI03BOJISLIIO OUIBII e)eKTHBHO BUPIIIYBaTH MPOOJIEMH, 110 BUHH-
KaJi y HIMLIB y Mepini JecsaTWITTs ix oOmamryBanHs y IliBHiuHOMY [IpmuoprOMOp’i.
Kpim Toro, monin konoHili Ha aAMIHICTPaTUBHO-TEPUTOPIAIbHI OKPYTH 13 MPU3HAUYCHHAM
70 KOXXKHOTO 3 HUX MPEACTaBHUKIB BIAAW CIPHsUIO €EeKTUBHOMY BTUICHHIO IUIaHIB MO
3a0e3MeYeHHI0 eKOHOMIYHOTO MiAHECEHHS KOJIOHIH.

OxpemMo MOTPiOHO aKIEeHTYBaTH yBary Ha mocali [eHepansHoro cynai Konropm
omikyHcTBa HoBOpocifichkux iHO3eMHHUX ToceneHiiB. CaMe HaiIeHHS ITi€l Tocaay 3Had-
HUMH OOOB’SI3KaMH Ta MOBHOBAXKEHHAMHU JJs X peanmizalii J03BOJSUIO HAaJaroJuTh
BHYTPILIHE KUTTA B KOJOHISIX. 3BICHO, 110 BaroMy poiis y bomy Binirpas C. Konrteniyc,
KU TIPOTArOM YChOro 4acy icHyBaHHA KoHTopm odomioBaB ii. Came HOro 4ecHICTb,
MOPSAHICTh Ta BIAJIAHICTh CIPAaBi CTAI0 TUMHU SKOCTSMH, SKi 3a0€3MeuyBaiu pearizalliro
nepkaBHOI porpaMu 3 KosoHizauii IliBHiuHOTO [IpdopHOMOp 4.
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3anepeituyk U.A. ®opMmupoBaHue OPraHOB YIpPaBICHUS B HEMEIKUX KOJOHHUSAX
tora Ykpaunsl B koHie XVIII B. — 1818 r.

B crarbe ananm3mpyercs HOpMAaTHBHO-TIpaBOBas 0asa, KOTOpas periaMeHTHpOBaja
rporecc (GOPMUPOBAHUS TOCYIAPCTBEHHBIX OPTraHOB YIPAaBJICHUS WHOCTPAHHBIMU KOJIO-
Husmu Ha lOre Ykpaunsl. PaccmatpuBaroTcst 00s13aHHOCTH, TIOJTHOMOYHS M IITaTHOE pac-
nucanue, KoHTopsl mnoneuutenbctBa HOBOPOCCHUCKMX WHOCTPAHHBIX ITOCEICHIICB.
AKIIEGHTUPOBAaHO BHHUMaHHE Ha JOKHOCTH ['eHepanbHoro cyapu — C. Konrenuyc. Ot-
JIENBHO PACCMOTPEHO aIMUHUCTPATUBHO-TEPPUTOPUATIEHOE YCTPOUCTBO HEMEIKUX KOJIO-
HUH.

Kimouessie cropa: cuctema ynpasieHus HeMeukumu kononusimu, C. Kontenuyc, 31-
HOMNOJUTHUKA, STHOTOCYAAPCTBEHHOE CTPOUTENBCTRO.

Zadereychuk I.P. The formation of the selb-government bodies by German
colonies in the South of Ukraine of the end of the 18th century — 1818 years.

Annotation: The article deals with the normative-legal basis, which regulates the
formation process of the states governing bodies by the foreign colonies in the South of
Ukraine. The duties, the powers, the schedule, the offices of charge of foreign settlers in
Novorossiysk are also considered in this arbele. The attention is poeyed to the position of
General Judge — S. Kontenius. The administrative-territorial structure of the German
colonies is shown separately.

Key-words: system of governing, German colonies, S. Konteniuis, ethnic policy,
ethnostate construction.
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Kongpat tok C.B.

YKPATHCbKA HALIOHANTbHA MEHLUWHA B MOJbLLI Y 20-X PP. XX CT.
(MDKHAPOHO-MPABOBWIN ACMNEKT)

B crarTi BUCBITIIOIOTbCA NHUTAaHHS BH3HAHHS NpaB HAaLiOHAIBHUX MEHIIWH
MDKHapOAHUM 3aKOHOAABCTBOM. PO3IisiHyTO cTaHOBHMINIE YKpaiHChKOI MeHIMHNA CXigHOol
lamumuuan B [pyriii Pewinocrionutiid, pimennst Ilapusbkoi MupHoi KoH$epeHmii miomo
[Monpmii mo 3abe3reueHHI0 OXOPOHU IPaB MEHIIOCTEH, BUCBITIIOETHCS podoTa JIiru Hamii
i Mixnapoanoro TpuOynany mo 3a0e3nedeHHIO TPaB MEHIIOCTEH.

Kiro4oBi croBa: KyJabTypHO-HAIliOHAIbHA aBTOHOMIS, AHTaHTa, Jlira Hamiii, CxigHa
lNammuuna.

ITocranoBka npobiemu. B nepion HanioHaTEHOTO BiAPOMAKEHHSA B YKpaiHi BUHUKAE
HarajbpHa morpeda (opMyBaHHS B CYCIHUIBCTBI HAI[IOHAIBHO aKTHBHUX TPOMAajsH, SKi
YCBiIOMJIIOIOTH CBOIO HAI[IOHAJIbHY HMPUHAJIEKHICTh, BITalOTh BIIKPHUTICTH MDKETHIYHUX
KOHTaKTiB, NpParHyTb YHHKHEHHS INOBIHICTHYHMX a00 iHIIMX KCceHO(POOCHKUX
yrnepemkeHb. BUBYEHHS 1 TMEPEOCMUCIECHHS  MO3UTUBHOTO 1 HEraTWBHOTO JIOCBidY
MOJITUKYA MYJbTHHAIIOHATBHOI Aep’KaBU IIOAO MEHIIMH B iHIIMX KpaiHax, 30KpeMa B
[onpmii B 1918-1939 pp., 1ae MOXIMBICTS YHUKHYTH TTOMUJIOK B TaKild roctpiid cdepi sk
HalllOHAJIbHA ITOJITHKA.

Amnani3 nocnimkens. Bitunsnsiza 1 3apyOibkHa I0pUAWYHA 1 ICTOpUYHA HayKa He 00-
XOJSATh CBOEIO YBArol0 BUBYEHHS MPABOBUX MpoliieM HalioHadbHUX MeHIIWH. Li nmutanHs
3HAWIUIA CBOE BIOOpaKEHHS B TiM YW IHIIA Mipi B Tpansgx BIJIOMHX JOCHTIJTHUKIB
C.AumikceeBueBoi, B.Kynpunnpkoro, C.Maxkapuyka, l0.MakoBcekoro, .0OnecHUIIBKOTO,
[1.PaGinoBuua, b.Tumuka, K.IlnGixoBcekoro Ta iH. Pazom 3 TUM icHye IKBHHHA po3puB
MDK HayKOBHMH 300YTKaMH MPABHUKIB Ta «IUCTHX) ICTOPHUKIB.

Buknang ocHoBHoro wartepiany pociimkenHs. llpuitasta 1776 p. CILA
Jeknapaliisi HE3aJIeKHOCTI CIpaBWja IOMITHHH BIUIMB Ha CTBOPEHHS (paHIly3bKOl
Hexknaparnii npas jronunu 1 rpomagsauna. s Jleknapamis crana mporpaMHUM AOKYMeEH-
ToM He Tinbku s Opanuii, ane i iHmKX Kpaid cBity [1, ¢.211].

Koncrutynis CILA i npuiiHATI 10 Hei AecsATh MompaBok T. 3B. bimnbs mpo mpaBa
(1791 p.) npereHnyrOTh Ha TigHE Miclle B reHeanorii nmpaB mroauau. Cama KoHcTHTyInis
CIOA ,Bigirpae poiab CBOEPITHOTO CYCHUIBHOTO JOTOBOPY, SKHH TapaHTye
HEeIOTOPKAHICTh NpaB rpoMaasHuHa’[2].

[Ticns ¢panmysskoi OypkyasHoi pesomronii (1789 p.) BU3HaHHS HALIOHATBHUX MIPaB
JIOAWHU HAe B mapi 3 pO3BHUTKOM MOJAEPHOro nemokpatusMy. ['yuni racma Pycco i
peBomonii ,,liberté, égalité, fraternité” mpo cyBepeHHICTh HapOAYy Ta HOro caMOBH3HAYCH-
HS 3HAMIIUTM IUPOKY MATPUMKY Hapony Dpanuii.

I3 3aBepmennsm HamnoneoHiBchkux BoeH Ta Binencekoro Konrpecy (1815 p.) ax o
1848 p. HaiibOinemn gepkaBu Pocis, ABctpis, [Ipycis (o HMX mpuenHamucss AHLIIS i
Opanuis) BupimyBaiu 100 €Bpony, ii HApoAiB, BTPYUAIHCS B CIIPAaBU IHIIMX JIEPKaB.
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Pasom 3 TuMm ,,BecHa Haponis” 1848 p. Ha MOPAOOK ACHHUI BHCYBa€ HOBI racina Je-
MOKpaTH3My 1 HauioHanbHuX npaB. Hamoneow III Ta iraniiicekuii minictp KaByp (Cavour)
HE TUTBKU MPOTOJIOIYIOTH ,,IPUHIIUI HALIOHAIBHOCTH, ajie i BBOJATH BIIEPIIC B MPaKTH-
Ky 1[1ef0 CaMOBM3HAYEHHS HAPOJIiB uepe3 BBeACHHS miebicuuty» [3, c. 4].

Ilepma cBiToBa BiliHa, MmO po3nmovanacs 1914 p., KpiM EKOHOMIYHUX 1
TEpUTOPiaIbHUX MPUYMH, Mala TaKOX HALlIOHAJIbHE MArPYHTTA. YKpaiHChbKe HACETICHHS
ABCTpO-YTOpIIMHY MIBUIKO BiJjpearyBajo Ha Ito mofito. Jlinepu Tppox HaOUIBIIKX Ta-
JUIBKO-YKPAiHChKUX TMapTid — HamioHaJd-JeMOKPAaTHYHOI, COLiaJ-IeMOKPaTHYHOI i
pamukanpHoi 1 cepmast 1914 p. crBopwim ['omoBHy VYkpainceky Pamy Ha dbomi 3
K.JIeBunpkum, sika Ha mouyaTKy TpaBHS 1915 p. Oynma peopraHizoBaHa y 3araibHy
VKpaiHChKYy pady. 3aranbHa yKpaiHCbKa paja B cBOili mporpamuii Jleknapaiii mepen
LIAM CBITOM MPUJIIOAHO 3asBIISE, IO ,,HAIIO METOI0 LIOAO0 YKPaiHCBKHX 3eMellb, 10
CTOTHYTH Iepe POCIHCHKUM SIPMOM, € BiIbHA, caMOCTiliHa YKpaiHa, - BiIbHa caMOCTiliHa
VKpaiHChKa JepKaBa... JOMAaraeTbCsi B MeKax ABCTpPO-YTOPIIMHU TEpUTOpiaIbHO-
HaIIOHAJILHOI aBTOHOMII, 3 €TMHEHHSI YKpailHCBKUX oOjacTeil B OIHY aBTOHOMHY, Ha OcC-
HOBax CBOOOIM i JAeMOKpaTii 30ymoBaHy TEpPHUTOpPilO, - MPH 4YiM TaK caMo, SK MU JUIs
YKpaiHCBKOT'O HACENEHHS Ha THX TEPUTOPIAX, J€ BOHO CTAaHOBUTb M € H I 1 C T b
(Bunineno mHoto — C.K.) momaraemoch KynbTypHO-HaliOHaJdbHOI aBTOHOMIi, Tak camo
CTOIMO 3a MOBHY KYJIFTYPHO-HAIliOHAJIbHY aBTOHOMIIO JUIS BCiX HaliOHAaJbHHUX MEHILO-
cTed Ha YKpaiHCBKiil aBTOHOMHIH TepuTopiin[4, c.156-158].

B ynicon 3aranpHiii ykpalHCBKili paai TMOHEBOJIEHI Hapomud ABCTPO-YTOPCHKOI
MOHapXil HanmpHUKiHIi >k0BTHS 1918 p. mporonocunyn He3anexHicTh Yropuuan, Yexocmo-
BauunHH, [lonbmi, Cepbo-XopBaTo-CnoseHii [5, ¢.182].

B wmeit xe nepion aep:kaBu AHTaHTH, A0 SIKUX npHegHanuca B kBitHI 1917 p. CLIA,
MPOroJOCHIIM IO IXHBOIO METOIO € BU3BOJIEHHS IOHEBOJICHUX HApOIB 1 HaJaHHA IMpaBa
Ha CaMOBH3HAYEHHS.

8 ciuns 1918 p. nmpesunent CLIA Bynpo BinbcoH y cBoeMy JIHCTI 10 aMepUKaHCHKO-
ro Konrpecy BukiaB 3HaMeHUTUX 14 MyHKTIB PO MpaBo Haliid Ha caMOBH3HAYEHHS. 30K-
peMa MyHKT TPUHAIUATUI BU3HAYAB XapakTep JAEP:KaBHOTO JIAZy 1 ONTHMAaNbHI KOPIOHU
MaiioyTHboi [lonbcpkoi neprkaBu. 3BydaB 1el MyHKT Tak: «[loBuHHaA OyTH cTBOpeHa He-
3anexxHa [lombchka nep)kaBa 3 BKIIOYEHHSIM 10 HEl TEPUTOpiH, HaceleHWX O0e3yMOBHO
MOJBCHKUM HACEIeHHSM, IPUUOMY il HeoOXinHO 3a0e3neynTy BUIbHHN 1 HamiltHUK moc-
Tyl 100 MoOps, Ta 1 MOMITHYHA W EKOHOMIYHAa HE3aJeXHICTh 1 TepuTopiajbHA
HEeIOTOPKAHICTh MAarOTh OyTH rapaHTOBaHi MIXKHAPOIHOIO yrofoo» [6, c.233]. Otxe, 13-i
MOYHKT IIi€i TeomomiTH4HOi mporpaMu micias BusHaHHSA 11 Himeuunnoro i1 ABcTpo-
VYropmuyHOI0 CTaB THM MDKHApOJHO-TIPABOBUM aKTOM, Ha OCHOBi SIKOTO CBITOBE
CIIBTOBAPUCTBO MOTOAMIIOCS BUIIPABUTH HECHPABEAIHMBICTH, IOMYIIEHY MIOAO TOJSKIB
nipu ioaini Peui [TocronmuToi.

[Momnsixu, Axi BBaxkanu ['ann4mMHy CBO€IO ICTOPUYHOIO TEPUTOPI€I0, aKTUBHO TOTYBa-
JMCS IS 3aXOIUIeHHS Binagyu B [anuumHi 1 po3nodyanu GopMyBaHHS HE3ANSKHUX JIepKaB-
HULBKUX CTPYKTYp. Y Kpakosi 28 >xoBTHs 1918p. Oyna cTBopeHa iiKBimamiifiHa KOMICis,
sKa rmepeabavana B3ATH Biaay B ycid ['amuuuHi 1 3aKkpimuUTH mepexia LbOro Kpawo 10
[Monpmi.

Xapakrepusyroun gemorpadiuanii cknax CxigHoi ['adWyuHM KOHCTATYEMO, IO
OUIBIIICTD HAaceJeHHs cTaHOBUIM ykpaiHmi (Ha 1890 p. Tyt mpoxkusano 4,7 MiH. oci0, 3
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skux 63% craHoBwiH ykpainii, 23 % - momsku, 13 % - eBpei, 1 % - iami) [5, ¢.180]. OT-
e, OIHIEI0 3 HAYMCIICHHIMNX HallloHaIbHUX MeHIMH B [lonmpmmi Oyia ykpaiHcbka, mpo
Ky 3a0ymucsa KpaiHi AHTaHTH.

BaxnuBoro mofi€ro AOCHiAKYBaHOTO Tepiogy Oyno CTBOpPeHHs Ha moyatrky 20-x
pokiB Ilapuspkoto mupHoto kKoHdepenuiero Jlirm Hamiil, sKa mocTymoBo crajia BaKIMBUM
YUHHUKOM MDKHAPOAHOTO KXUTTA. B i1 MissmbHOCTI YiTbHE MICIIE MTOCIaau MpoOJIeMH T10-
HATTA CyBEpPEHHOCTI JepiKaB i CripaBa OXOPOHHW Hal[lOHAIBHMX MEHIIOCTEH, SIKi BiI TOMI
CTaJi MHUTaHHAM MDKHapOAHOro mpasa. bynu miamucani imeHTHuHI HoroBopu CorO3HHX
nepxaB 3 ABcTpieto, UexocnoBauunnorw, IOrocnagieto, [lonbmero, PymyHniero, ['pertieto,
Bonrapieto, Yropmunoto i TypeuunHoto. 3acTepexuMo, 110 JIniie B JoroBopi 3 Yexocmo-
BayuuMHOIO Oyno BKazaHO Ha Te, mo A [lizkapnaTtcbkoi Pyci Hamaetbcsi okpema
ABTOHOMISL.

B maHoMy KOHTEKCTi 3aCIyroBye Ha yBary owiHka JloroBopy MiK COIO3HUMH JepKa-
Bamu 1 [Tonbimero Bix 28 uepsust 1919 p. y Bepcani mozgo Cxignoi I'anmunan. OgHO9acHO
3 yKJaaeHHsM MupHoro goroopy [lomeia, BenukoOputanis, ®@panmis, CLIHA Ta iHmi
KpaiHu mianucanu ocoOiMBuii A0roBip ,,[Ipo 3axuct npaB HaLliOHATBHUX MEHIIHH .

B § 2 3a3navaeThcs, 1O ,,lIONBCHKUI Yps 3000B’SI3y€ThCs 3a0€3MEUUTH BCIM MeEIII-
KaHIsAM Oe3 pOKHHII YPOIKEHHS, HApOIHOCTH, MOBH, pacH Ta peNlirii — moBHY Ta
IUTKOBUTY OXOPOHY KHUTTS Ta cBoOoam. Yci Memkadmi Ilonpili MaTuMyTh TpaBo
CBOOITHOTO BHKOHYBaHHS TPAKTHK, MyONiYHO i MPUBATHO, KOXHOI BipH, penirii abo
BipyBaHH:, HACKUTBKM IIi MPAKTUKKA HE OYAYTh HE3riNHI 3 MyOIiuHUM MOPSAKOM Ta 100-
pUMH 00MYasIMH, Aajli MICTHIIMCS TOPrOBO-€KOHOMIYHI moctanoBu” [3, c.10-11].

He 3Baxatoun Ha mporomomenHs npesugentom CIIA B.BinscoHoM mpaBa Haiiid Ha
CaMOBH3HAYEHHS, BCYIEped IOJIOKEHb BHUIIE3raJlaHOrO JIOTOBOpY, JiAepd AHTaHTU
BupimyBanmu gomo 3YHP He Ha KOpHCTh yKpaiHCBKOI'0 KOPIHHOTO HaceneHHs. Tak Oyna
npuiHATa pe3omonis, 3anponoHoBana JlepxaBaum cexperapem CLIA Jlanciarom, B kit
3a3HavYanocs:

» 1. [onbCchKUi ypsii yIOBHOBa)KEHO OKYIyBaTH BoeHHMMHU cuiamu Cxigny [Mammun-
HY aX M0 piuky 30pyu.

2. ITonbCchkuid ypsiAi YIOBHOBaKEHO BUKOPUCTATU OYAb-Ki CBOI BOEHHI CHIJIM BKJIIOYU-
HO 3 apMieto ["ayutepa ams wiel okynarii.

3. Tlombchkmii ypsnm Oyne YIMOBHOBaXKCHHMM BCTaHOBUTH B Cxignid [ammuwmni
IUBUIBHY aJMIHICTPAIIIO ITiJ] MaHIaTOM T'OJIOBHHUX COIO3HHX 1 IPUS3HEHUX (ACOIiHOBaHMX
— C.K.) nepxaB, sika MOBUHHA 3a0€3IIEUUTH, TIO MOXJIMBOCTI, aBTOHOMIFO I1ili TepUTOpii, a
TaKOX TOJITHYHI, peiriiHi Ta 0coducTi cBOOOIN HACEICHHS.

4. I1s ymoBa Oyze ak 0 HaCTYITHOTO caMOBH3HaueHHs HaceneHHa Cxignoi ['anmuu-
HU I0JI0 HOro aep>kaBHOI mpuHanexHocTi” [3, ¢.18-19].

SIx BUIHO, IIMM MIPAaBOBUM akTOM Hependayanocss HagaHHs i Cxignoi [Nannunan
creniaJbHOi aBTOHOMIi, HaBiTh Y BUNIaAKY, ko [Tonbia 3 yacom Mana oxepxatu ,,MaH-
JatT A7l UBUIBHOI OKymanii”. 3 ooy MiKHApOTHOTO MpaBa HAaNBaXIIMBIIINM € T€, 10
Ui TpUOMCH MIONO OXOPOHM INIpaB HAIIOHAJBHUX MEHIIOCTEH MOXXEMO BBa)XKaTu
MDKHApOIHUMHU 3000B’SI3aHHSMU 1 BOHH 3aJIMIIAOThCA i oxopoHoro Jlirm Harriit , ska
1o CyTi ,,JJO3BOJIMJIa BTpy4YaTHCs y BHYTpIIIHI cripaBH BigpomkeHoi [lombepkoi nepixa-
BuU...” [7, ¢.55].
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Pa3om 3 TuM, rocTpi Cynepeuku B CTaHi Jep KaB—TIePEMOXKIIiB He JO3BOJIMIN iM OCTa-
TOYHO BM3HAYUTH NOMITHUHHUH craTyc CxigHol ['ann4uHM, O 3aTpUMyBaio BUPIMICHHS
mpoOIeMH IBOTO Kparo.

11 mumus 1919 p. BepxoBHa Pama AHTaHTH B CBOill yxBadi BU3HauuJa MONEpPEaHi
YMOBH MaHzAaTy Ha okynamito Cxignoi ['ammumnam Ilonmpiiero 3 HACTYMHUM YKJIaJIeHHAM
yromu mpo 3a0e3nedeHHs] MOJAbCHKUM YPSIOM ,,B Mipy MOKJIMBOCTI” aBTOHOMIIO IIbOMY
Kparo, a TaKOXX MONITHYHY, PEIiriiHy Ta ocoOucTy cBoOoxy MemkaHusM. LlikaBum Oyio
Te, 10 Aep KaBHO-MIPaBoBHi cratyc CxigHoi ['anuumHu mOBUHHO OYyJI0 BCTAHOBUTH caMme
HAceJeHHsI Kpal0 Ha OCHOBI ,,BUIBHOTO CaMOBH3HA4eHHs Mig dYac TNPOBEICHHS
1e0iCIUTY, TEpMiH MPOBEACHHS SIKOI'0 MaJii BU3HAYUTH ,,COI03Hi 1 Apy>kHi nepxasu’ [8].

[Nonpmia Oyna BUMyIIeHa NPUMHATH TPaKTaT MPO HALIOHAIBbHI MEHIIWHHU, OCKUIBKU
10 uporo ii 3000B’s3yBana 93 crarts BepcaabcbKOro MUPHOTO AOTOBOPY.

30-31 mumas 1919 p. NONBCHKMM celM Micis TpHBadMX 1 TOCTpUX Je0aTiB
paTtugikyBaB MUPHUH TOTOBIp Ta TPAKTAT MPO HALIOHATBHI MEHIIIMHHU OLTBLIICTIO TOMOCIB.
,»32” TIporoyiocyBainu 286 Aemnyraris, ,,ipotu” — 41,

AJne UM TpUnMcaMm He cynuiiocs OyTH BHKOHaHMMH. Ha okymoBaHMX yKpaiHCBKHX
teputopisax [lonbima BcTaHOBMIA >KOPCTOKMM BOEHHO-TIONMITHYHHMM pexuM. Lle cramo
MoxkiuBUM Ticist CeH-XKepMeHChKOro MUPHOTO OroBopy 3 ABctpiero 10 BepecHs 1919
p- B pe3ynbTaTi IKOro ABCTpisl 3peKiiacs mpaB cyBepeHHocTi Hax CxigHoro ['annumnHOIO,
[Nonpia 3aBoroBaia ii TEPUTOPIlO, a AepKaBu AHTAHTH CTAJH il CYBEpEHOM.

3axucT MOAO0 TOPYIICHHS TpaB MeHIocTeld Oymu kommnereHiiero Jlirm Hamiid i
MixnaponHoro TpuOyHnany, sikuii MaB cknagatucs 3 11 cynniB i 4 3acTyNHUKIB, IO Ma-
10Th BinnoBigHy kBamidikanito. Ynenn TpuOynamy obupanucsa Ha 9 pokis. [Ipore neprumit
ckiag Oyno oOpaHo Ha 3aranbHUX 300pax Jlirn Hamii, siki BinOynucs B xoBTHI 1921 p., a
cam Mixnaponuuii Tpubynan posnodas cBoro poOoTy ymie B 1922 p. B 'aasi [3, c.25].

VYkpaiHCBKi TOMITHKK 1 JEpKaBOTBOPLI HaMarajaucsi BUKOPHCTATH BHILE3TaIaHi
MDKHapOJAHI opraHizamii Iyl po3B’sSi3aHHS MDKHAapOAHUX YM HaliOHAJbHUX NHUTaHb. Y
1921 p. emirpantu 31 Cxignoi Ykpainu crBopuin y BinHi ykpainceke ToBapuctBo Jlirn
Hamiit. 20-21 ciyas emirpantun [anuumHM  opraHisyBain B croiumi ABCTpii
3axizHoykpainceke ToBapucTBo Jlirm Hamiii Ha 4ol 3 mpe3uzeHTOM ToBapucTBa Poma-
HoM [lepdenpkum [9]. 3axignoykpainceke ToBapuctBo Jlirn Hamiil, kepyrouuch NpuHIIH-
MOM TIpaBa Hallili Ha CAMOBH3HAYEHHS, [IOCTABUJIO CBOIM T'OJIOBHUM 3aBJaHHSM ,,00pOTHCS
3a CTBOPEHHS HE3aJIEKHOI yKpaiHCchKoi nepxasu’” [10].

VY sxoBTHI 1921 p. mpu YHii (ctBopeHa B ciuni 1919 p. B [lapmxki mixuapoana YHis
toBapuctB Jlirm Hamiii — C.K.) cTBOproeTbesl crenmianbHa TOCTiHA KOMICIsl A0 copaB
HaIIOHAJIbHUX MEHIINH, fKa po3lioyalia akKTUBHY IisUTbHICTE. BeTyn no Vil o3HauaB ma-
TH MOXIJIMBICTh BUKOPHCTATH ii TpUOYHY MUl IIMPOKOI IpOMaraHiy, BIJIMBATH Ha caMy
Jliry Hamiif, sxa HeomHOpa30BOro po3risaana ii mpomo3umii 1 mpuiiMana BigmoBiaHi
PE30ITIOILi.

HisnpHicTh 3aXiZHOYKpPalHCBKOTO TOBapHCTBa BigOyBasiocss B pyCHi MONITHKA
€.llerpymeBnya, #oro pimy4oro HEBU3HAHHS  TOJBCHKOI  JEPKaBHOCTI  Ha
3aXiTHOYKPATHCHKUX 3eMJIIX 1 CrIpo0 3 JOMOMOTOI KpaiH AHTaHTH BiTHOBUTU 3aXiJHO-
Vxpainceky Haponny Pecniy6miky [11].

AXTHBHA MO3MLISA YKPalHCHKUX TONITUKIB 1 1epKaBOTBOPILIB HA MDKHAPOAHIN apeHi
cnonykanu [loneiny B nepmiii bepesnesiit nemokpatnuniii KonctuTynii 3anucatu HU3KY
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BaYKJIUBUX TOJIOKEHB, IO TOPKAIOThCs Oe3MocepeHbO HAlIOHAIBHUX MEHILIOCTEH, 30K-
peMa mpo MOBHY OXOPOHY KHUTTS, CBOOOM 1 MaitHa Oe3 pi3HHMIII TOXOHKEHHS, HAPOIHOCTI,
MOBH, pacu 4 penirii (ctT.95), piBHicTh Tepen 3akoHoM (cT.96), BU3HAHHS BIACHOCTI
(c1.99), mpaBo Ha cBoboxay (cT.101), cBOOOMA mipecu (cT.105), mpaBo CTBOPIOBATH KOAMIIIil
(ct.108), urekatu cBoro MoBy (cT.109), cBoOOma cosicti i BipocroBiganas (cT. 111-116)
[12] ta iH. OHAK OLTBIIICTE IUX MOJOXKEHD TAK 1 3ATUIIMIIKCS Ha Tarepi.

Kpim Toro, B 3akoHi celimy Big 26 BepecHs 1922 p. HagaBajocs camMOyIpaBIIiHHS
JIsBiBcbKOMY, TepHominbebkoMy 1 CTaHicIaBiBCBKOMY BOEBOACTBAM, sIKi BUKJIAJCHI B 25
CTaTTsAX. 3aKoH Iell MaB Ha MeTi moka3zaTH, 1o llonbmia BU3HANA TIEBHY aBTOHOMIIO IS
Cxinnoi 'annuunu 1 1oOyTH BU3HAHHA CyBEpEHHOCTI Haa Hero [3, ¢.38-44].

12 tpaBHs 1926 p. y Ilombiii craBecs nepaBHHUK MepeBOpOT 1 OyB BCTaHOBIIEGHHIN
nukratopebkuil pexxuM Ilincyncekoro. Ceiim oapasy neramnizyBaB pexum Ilincyncekoro,
MPUAHSAB HU3KY aHTHIEMOKPATHYHUX 3aKOHIB 1 BHIiC 3MiHU 1 onoBHeHHs 10 KoHcTuTymii
1921 p., B pe3yabTaTi 4oro Habarato 3pociy NOBHOBAKEHHS MPE3UCHTA 1 3HAYHO oOMe-
XKyBaJIHCs MpaBa mapiamMeHTy. Bee e nmpuBeno 10 0OMeXeHHs MpaB HalliOHAJBHUX MEH-
il y [onbepkiit pecryOmirti.

V mnonbchbKii moaituil, - nuine Mukona CHBINBKHN, - HAallOHAJbHUM MEHIIHHAM
PIBHONPABHICTh TapaHTOBaHA JWIIE TEOPETUYHO, II00 OTPUMATH BiJ 3aXiAHUX NEPKaB
CXBaJICHHS 37iCHEHUX 3arapOaHb, a Ha MPAKTHII MICIs CXBaJeHHS Ti 3000B’s13aHHs OyiH
nepeKpecieHi. 3a HEMOPSAIHICTh JKOIHA JIepXKaBa HaBiTh MaJbLEM MOTIM HE IPUTPO3UIIA,
TOMY HIYOTrO AMBHOTrO, 110 mi3Hinre [lonkina BigkIMKana CBill MANMKC Mif MKHAPOAHUM
JIOTOBOPOM MEHIIIMH. MEHIIMHAM 3aJUIIMUBCS pyX onopy [13, ¢.66-67].

BucnoBku. 3poOneHuii aHalli3 OKpEeMHX MDKHApOIHHX pilleHb NP0 OXOpPOHY
HaIIOHAJIbHUX MEHIINH MOKa3ye, 110 BOHU HE JIiI0Th TaMm, ¢ YaCTHHA HAacelIeHHs 1mo30aB-
JIeHA CBO€1 Iep>KaBHOCTI 1 MYCHUTh BXOAWUTH J0 T'€TEPOreHHO] AepKaBH, IO HE BiANOBiAa€e
MPUHIUIAM PUPOJHBOTO MPaBa.

Tak cranocst 3 OiHI€I0 3 HAWOUIBIIOW YKPATHChKOK MeHIHMHOKW CximHol ['amnunHmy,
sika ckiagana 68 % (Bci HarioHanpHi MeHIMHU [Tonbmmi ckmagamu 30 % - C.KoHnpatok),
i 3a pimennsaM Ilapusbkoi MupHOi KoH(epeHwii Oyna Biggana [lonbmi. 3 MoMeHTy mporo-
JIOLICHHST HE3aJIeKHOCTI 1 B HACTymHI ISTh pokiB 1918-1923 pp. kepiBHUIITBO
HOBOYTBOpeHoi [lonbcpkoi pecmyOiikin Hamarayiocsi epeKoHaTH CBITOBY IPOMaJIChKiCTh
PO CBOI IpaBa Ha yKPaiHCBHKI 3eMJIi i IOBECTH, M0 BOHA HIOWTO 3abe3redye BCi mpasa
HaIIOHAJIbHUX MEHILUH.

Bepesnesa Koncrurynis [onpmii 1921 p. (cratra 109) rapanTyBaia mpaBa MEHIIHH i
MmporojouryBana, mo ,,0KpeMi Jep:kaBHI 3akoHH 3a0e3neyarh MeHIIMHaM y [lombepkiit
JepKaBi LUIKOBUTHH Ta BUIBHMH PO3BUTOK iX HAliOHAJbHHUX BIIACTHBOCTEH IILIAXOM
TISTIBHOCTI OpraHiB aBTOHOMHUX MEHIIMH IyOJIIYHO-IIPaBOBOI'O XapakTepy, 30KpeMa
Opra”iB 3arajJbHOr0 camoBpsimyBaHHs [12, c.59]. Ane micna pimenHs Pagm mocnis
Awnrnii, @panuii, Itamii Ta dnonii Bix 15 Gepesns 1923 p. npo BusHanHsa Cxignoi ["anu-
yuHU YacTHHOO [lombii, BCi mi mpaBa 3anummiucs Ha nanepi. HacrpaBai mi oOistHKH
MOJBbCHKOI Bi1agu Oy po3paxoBaHi TUIBKM Ha peakmiio MKHApoAHOI ciiibHOTH. Hanmami
MPOBOIMIIACS TIOJIITUKA HA HAIlIOHAJILHY AaCUMUISIIF0 MCHIIIUH.

[lepenik BUKOpHUCTAHHUX JKEpeN Ta JiTepaTypa:
1. JmB.: Maxkapuyk B.C. 3aranbHa icTopist AepkaBH i IpaBa 3apyOiKHHX KpaH. Bun. 5-Te, monoBHeHe.
—K.:,,Atixa”, 2006. — 680 c..

28



YKPATHCBKA HALIOHAJTbHA MEHLUVHA B MOMbLLUI Y 20-X PP XX CT. ...

2. Jus.: Mepexko O. AMepHKaHChKEe KOHCTHTYIIIHHE ITPaBO i Mi>KHAPOIHI CTAaHJAPTH 3 TIPaB JTIOJHHH.
Ykpaiacekuii yacormuc npas moauau. — K., ,,mpaBo”, 1995. — C.55.

3. Jwus.: I-p ApocnaB Onecuurpkuii. [IpaBa menmocreit. Hapuc 3 MibkHapomHOro npasa

4. (3 HaBeneHHAM TONBCHKHX 3aKOHIB). — JIpBiB: HamknamoM BuaaBHUNTBA citku «Jlimoy», 1923. — 48
c.

5. Jlesumpkuii K. IcTopist BU3BONBHHMX 3MaraHb TajJHIBKUX YKPAiHIB 3 Yacy CcBiTOBOi BiitHM 1914-
1918. I gacr. JIsBiB, 1929. — C.156-158.

6. Jlus.: Kynpunnpkuii B.C., Tumuk B.J. Icropis nepxapu i npaBa Yipainu. K., «Arikay, 2006. — 352
C..

7. Apxus nonkoBHHKa Xay3a. Iloxrorosien k nedaru npodeccopom ucropun Vsiackoro yHuBepcure-
ta Yapmom Ceiimypom. T.III. IlepeBox c anrmmiickoro B.B.IIpockynmnna. — Mocksa: I'ocymaper-
BEHHOE COILMAIbHO-3KOHOMHUYECKOE U3aTeNbeTBo, 1933, — 320 c.

8. Jus.: Bactota L. ITonmitiuna icropis 3axigHoi Yxpainu. 1918-1939 pp. — JIsBis, ,,Kamensap”, 2006. —
355c.

9. JAJIO. ®.1, om.52, cip.2856, apk. 1.

10. LAIA Ykpaiau y JIsBoBi. @.355, om.1, cmp.3, apk.1-2.

11. AAJIO.®.271, om.1, crip.385, apk.182-183.

12. Jeransrime mus.: Kymmnip B. 3axigaoykpainceke toBapuctBo Jlirm Hariit (1922-1928). BicHux
JIsBiB. yH-Ty. Cepis icropruna. Bum..33. — JIbBiB, 1998. — C.154-160.

13. Jus.: Konstytucja 17 marca 1921 r. — Warzawa. - 1921. — 70 s.

14. Iwur.: Cusinpkuit M. Ictopis mombceko-ykpaincbkux KoHGumiktiB. T.I. Ilepexnax 3 mombchkoi
€.Ilerpenka. — K., Bua. im. Onenn Tenirn, 2005. — 344 c.

KongpaT 1ok C.B. YkpanHckoe HalluoHalbHOE MEHBIIUHCTBO B [lonbiie B 20-x
rr. XX Beka (MeXIyHapOAHO-IIPAaBOBOI acleKkT).

B craThe ocBemaroTcs BONpockl MpU3HAHMS MPaB HAIIMOHAIBHBIX MEHBIIMHCTB MEX-
JTYHapOAHBIM 3aKOHOJATENbCTBOM. PaccMOTpeHBI CTaTyc YKpaMHCKOTO MEHBIIMHCTBA B
Boctounoii ['annuune Bo Bpemst Bropoit Peun IlocnonuToi, pemenus Ilapuxckoi mup-
HOU KOH(epeHnrnu oTHOcuTeNnbHO [lobmm mo obecnedeHnIo OXpaHbl MPaB MEHBIINHCTB,
ocsemaercs padora Jluru Hamwmii 1 Mexnynapoanoro TpuOyHana o o0ecriedeHuo npaB
MEHBIINHCTB.

KiroueBrle croBa: KyJIbTypHO-HAal[MOHaJdbHas aBTOHOMHs, AHTaHTa, Jlura Hanwi,
Bocrounas 'annuuna.

Kondratyuk S.V. The Ukrainian national minority in Poland in 20-years of XX
century (international-legal aspect).

The questions of recognition of right of national minority by international law are
considered in this article. The condition of Ukrainian minorities of the East Galichina at
the Second Rech Pospolitaya is considered by author in this scientific article. The author
lights up the decisions of Paris conference of peace on the occasion the providing with
protection of the rights of national minorities by Poland. The author lights up working of
the Leaque of Nations and International Tribunal on the occasion providing the rights of
minorities.

Key words: cultural-national autonomy, Atlanta, the Leaque of Nations, East
Galichina.
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VYuensle 3anucku TaBpu4eckoro HalMOHaIbHOrO yHuBepcureTa uM. B. 1. Bepnanckoro

Cepust «lOpuanaeckne Haykm». Tom 21 (60), Ne 1. 2008 r. C. 30-36.

YOK 343.224.1 «04/14»

KpecT oBcbka H.M.

OUTUHA Y MPABOBOMY XWUTTI YKPAIHCbKOIO CYCMINbCTBA B JOBY
BMCOKOI'O CEPEAHBLOBIYYA

VY cTarTi aBTOp PO3IJANAE MHUTaHHA, SKi MOB’s3aHi 3 icTopiero AuTHHCTBa. Jliis
BHBYEHHSI [TPABOBOT'0 CTAHOBHILA AUTUHHU AOOU CEpEAHBOBIUYS aBTOP PO3IIIAAE OCHOBHI
nonoxxeHHs: CtaryTiB Benmmkoro kusziBcTBa JIuToBebkoro, Pycbkoro ta JKoMoiTChKOTO.

KimouoBi croBa: nuTrHa, MpaBoOBOE CTAHOBUINE, cepeaHboBiuusi, CTatyTn Bemukoro
KHs3iBcTBa JIuToBChKOTO, Pychkoro ta XKomoitcekoro.

[MutanHs, moB'SI3aHi 3 ICTOpi€l0 JOUTWHCTBA, MAlOTh TIOKH IO HEBEIHKY
icropiorpadiuny nomuuio. Knacukoro cramnu npani ®inina Apbeca mpo icTopito AUTHHCT-
Ba B Cepenni Biku, Jlnoiina [lemo3a, mpucBsueHi mcuxoictopii AMTHHCTBA, Mapraper
MinanTpononorii tuTuHCTBa. [cTOpis TUTHHCTBA B 100y CepenHbOBIYYS CHOTOHI C TPEa-
METOM, SIKMH aKTHBHO BHBYAETHCS aHTIIHCHKUMH, HIMELBKUMH, (QPaHIy3bKUMHU AOCIi-
HUKaMH, 30kpema, ToBapuctBoM XKana bozgena [3; 2].

Habarato mMeHmmMu € 3m00yTKH BITYM3HSHOI icTopiorpadii, 0ocoOIMBO B HapuHi
MPaBOBOi CKIAA0BOI icTopii nuTuHCTBa. Tema «JluTuHa B ictopii mpasa» Oyna i. sK mpa-
BUJIO, 3aJIMIIAETHCSI YaCTHHOIO ICTOPUKO-NIPABOBHX JOCHIKEHb B Taly3siX CiMEHHOro,
omnikyHcpkoro abo kpuminansHoro mpasa (O.I. 3aroposcekuii, C. HlmineBcekuit, I1.IL
Mysunuenko, I'. /I3ep6ina, B.M. Bypain). Oxpemi acrieKTa mpaBoOBOrO CTAHOBHIIA AUTHHU
B YKpaiHCBKOMY CEepeAHBOBIUYI MpoaHalli30BaHi y Mpami MOJAbCbKOI mochizHumi M.
Henimatn «utnHa y cepennboBiuHii [lompmi» (omika Hag OITBMHU Ta iXHIM MaiHOM,
37I0YMHU MPOTH JiTel, IpaBONOPYIIEHHS HEMOBHOMITHIX) [3].

Mix TUM ckiafaHHsl B YKpaiHi I0BEHaJIbHOrO MpaBa Ta PyX y HaIpsIMy CTBOPEHHS
FOBEHAJIBHOI FOCTHIIII BUKIMKAIOTh HEOOX1THICTh JOCITI/KSHHS HAI[IOHATBHUX TPAJHUIIN Y
MPaBOBOMY PETyJIIOBaHHI BITHOCHH 3a y4acTIO AiTel a0o MoB'sI3aHUX 3 AITHMH.

VY KyJIbTYpHO-ICTOPUYHUX MaM'sITKax J0OW ceperHbOBIUYS JUTHHA MOAULIIA «I0Yec-
He» Miclie 3 TaK 3BaHOI0 «MOBUYA3HOIO OUIBINICTIO» - HEMPHUBUICHOBAHUMH MacaMu Hace-
neHHs. Pa3om i3 TuM, 3Bakarouu Ha Te, IO AUTHHCTBO OYIO 1 € CKJIaJI0BOIO €K3MCTEHIIIi
KOXKHOI JIFOAWHY, BOHH JAIOTh MEBHY JPKEpENbHY 0asy Ui BUBYEHHS MPABOBOIO CTAHO-
BHUIIA JiTell B yKPaiHCHKOMY CYCHUIBCTBI. 30KpeMa, TakuM Oaratum mxepenom € Ctatytu
Benukoro kus3isctBa JIutoBchkoro, Pycekoro ta XXomoittcekoro (mani BKJIPX) - nep-
XKaBH, IO CKJIaAy sKoi BXojuiga OUIbIIa 4YacTHHA 3€Melb, 3aceleHHX YKpaiHCHKOIO
JIO/IHICTIO.

[IpaBoBe perymoBaHHA BiIHOCWH, MoB'si3aHuMX 3 HiThbMmH, y BKJIPXK OyanyBanoce 3
ypaxyBaHHS NPUHLIUIY CTAaHOBOCTi. JlepaBHOro 3aKOHOAABLA, MEPEAyCiM, IiKaBHUiIa J0-
ns pitedt noisxtu. CaMe BOHU MEBHOKO Miporo OyiIH 3axwilieHi mpaBoM. Ha mepriiomy miciri
CTOSUTH HOPMH TIpaBa, sSIKi BCTAHOBIIOBAJIM MOPSIOK BIAIITYBAaHHS IiTeH-cupit Ta 3a0e3-
nedyeHHs MaiHOBuUX mpaB gutuHHU. Llei migpo3min mpaBa BKJIPXK HasuBaroTh
omniKyHChKUM mpaBoM [10, c. 224].
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[Mpaso BKJIPXK po3pi3Hsiio 3akoHHUX Ta He3aKOHHUX niTei. [ligcraBu s BUSHAHHS
JTUTHHA HE3aKOHHOI OYyJM TaKMMH: BiMOBa YOJOBiKa BiJl 0aThKIBCTBA IUISXOM YCHOI
3asBH 200 3aCTEpPEeKCHHS Y 3aIOBITi, a TAKOXK HAPOILKEHHS JUTUHH BiJ 0Ci0, sIKi He mepe-
OyBators y mumobi [12, posn. 3, apr. 12. - C. 225-226]. [lpuumHOIO BiAMOBU BiA
0aTBKIBCTBAa MOIJIA, Cepe]l IHIIOro, OyTH MOBEAiHKA TUTUHU. BigzHaunMo, 110 OyIb-sIKuX
IHIIMX AOKa3iB HE3aKOHHOTO MOXOPKEHHS TUTHHH MIPaBO HE BUMAraio.

VY npasi BKJIPXK BikoBi 0co0nMHMBOCTI AUTHHH OYyNM YiTKO BH3HAYEHI: PO3PI3HSIMCH
MOBHOJITHI Ta HEMOBHONITHI ocobu. Skmo B KwuiBcekiii Pyci Bik mUTHHU BHU3HAYaBCS
Tinbku 3BuuYaeBuM mpaBoM, To y BKJIPXK ns kareropis Oyna 3akpiminena 3akoHoM. Y
CratyTi 1529 p. BiK MOBHOMNITTS IOHAKa BU3HAYaBCS HEMIPSIMUM LIISIXOM: BBaXKAJIOCh, 110 3
17 poKiB NUISIXTUY Mir HECTH BilicbKoBY ciyxOy [12, po3a.2, apt. 5. - C. 219]. 3a Crary-
ToM 1566 p. HOBHOMITTS A7 IOHAKIB HacTynano 3 18, a aus giByat - 3 15 pokis [13, po3a.
6, apt.1l. - C.335]. Cratyt 1588 p. 3amummmB 11i BiKOBI ME&Ki OBHOIITTS JUIsl FOHAKIB, aje
3MIHHB JUTsI TiBYAT, BCTAHOBUBIIH MOBHOMITTA y 13 pokiB [14, po3x.6, apt. 1.-C.209].

Cratytn BKJIPXK cnoyatky He MicTHIIM 0COONMMBHX 3aCO0IB OXOPOHHM TpaBa JUTHHU
Ha KUTTA. MOXXHa NPUITYCTUTH, IO B MEXKax MPaBOCIABHOI CHUIBHOTH MPOAOBXKYBAIN
JiaTH HOpMH 1iepKoBHOro mpaBa KuiBcekoi Pyci, ockinbku y Oepesni 1499 p. Benukuit
KHS3b JTUTOBCHKHM OJleKcaHIp HaAaB >KaldyBaHy IpamMoTy KWiBCBKOMY MHTPONONHTY Ta
npaBocinaBHuM enuckoriaMm BKJIPXK npo HeIoTOpKaHHICTh IIEPKOBHOT'O CYIy Ta IEPKOB-
HOro MaifHa Ha MmiACTaBi LEpKOBHOro craryry SpocmaBa Mynporo [4, mok. Nel66. - C.
190]. Lli HOpMHU OXOPOHSUIM HE CTUIBKH >KUTTS HOBOHAPOILKEHOI TUTHHHU, CKUTBKH Kapain
MaTH, sika Hamaranacs Hel mo36aButuck. I[lix gac migroroku Cratyty 1588 p. 3akoHOnma-
Bellb BKIIOYHB HOPMY, II0 BCTAHOBJIOBaJIA MOKapaHHs JKiHKU 3a M030aBIICHHS IUIOAY, 1O
HOPM JIep>KaBHOTO TIpaBa i 10 TOTO K MOCHIINB KapaHICTh LIbOTO TisHHSI, BCTAHOBUBIIIN 3a
HBOTO CMepTHY Kapy [14, po3za.11, apt. 60. - C. 303].

Y Craryri 1529 p. He Oyno chHeliallbHUX HOPM, sIKi O OXOpPOHSUIM KHTTS Ta
HenoropkaHHicTs auTHH. HoBemmoto Ctatyty 1566 p. cTana mosiBa HOpMH, SIKa Kapaia
0aTbKiB 3a BOMBCTBO nopocimx aireidl. [lokapaHHs, Ha BiAMiHY Bil BOWBCTBa IIThbMHU
0aTpKiB OYyJO BiZHOCHO M'SKMM 1 mependadano yB'SI3HEHHS HPOTATOM OJHOTO POKY Ta
LIECTH THXHIB Ta IIOJEHHE KasATTS MPOTATOM POKY Iepel] LepKBor abo kocrenom [13,
pozao. 11, apr. 16. - C. 379]. I, mapewri y Cratyri 1588 p. cyTTe€BO 3MIiHIOETBCS
JMCIIO3MLIS ITi€T CTAaTTi, OCKUIBKY 3HUKAE 3aCTEPEKEHHS PO BiK JUTHHH, KA CTajla KepT-
BOIO 0aTBHKiB, TOOTO MiJ IPAaBOBY OXOPOHY JEpXKaBH MOTPAIUISE yKe i HETIOBHOMITHS JH-
tuHa [14, posn. 11, apt. 7. - C. 272]. JloriuHuM mpooBKEHHAM IIi€T HOpMU CTaB apT. 47
po3n. 11 Craryry 1588 p. «IIpo mo0oi i paHu NUIIXTHYA HEMTOBHOMITHBOTO», SIKUH BCTa-
HOBJIIOBaB TMOPSAOK JOKAa3yBaHHA TUIECHUX YIIKOIKEHb, HAHECEHMX HEMOBHONITHIM
IWTHHI Ta MOPSAAOK CIJIATH HaB'sI3KU (MaiiHOBOTO Bigmkonysanus) [14, c. 297].

Ha nam nmornsia, Taka CTpUMKA €BOJIOLIS HOPM KPUMIHAJIBHOTO TIpaBa, SIKi OXOPOHsI-
JM TIPaBO TUTHHU HA JKUTTA Ta HEOOTOPKaHHICTh, BigoOpakaja 3arajbHy TyMaHi3alliro
mpaBa, BIACTUBY 11001 PeHecancy, 1m0 yxe po3noynHascs B Hajapax cyciinberBa BKIIPXK,
Ta CBiAYMIA PO 3apOPKEHHS PO3YMIHHSA LIHHOCTI JUTHUHH SIK OCOONUBOIrO Cy0'ekTa
CYCILIBHOTO JKUTTSI.

HenoBHomiTHi aitn nepedyBanu mix 0aTbKiBCHKOIO BIAJ0I0, a y pa3i cMepTi OaThka -
mijg omikoro. Y mepion 1o kogudikamii mpasa ycTaleHOi HOpMH 100 Mig00py OmiKyHa He
oymo [10, c. 225]. ¥V mpomeci komudikamii ITUTOBCHKO-PYCBKOTO IpaBa HOPMHU
OMIKYHCBKOTO TpaBa Oynu cucTeMaTnu3oBaHi. [lopsaKy MpHU3HAYCHHS OMIKH HPUCBSYCHI
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aptukya 6 pozniny 4 Cratyty 1529 p., aptukyn 3 posainy 6 Craryry 1566 p., aptukyn 3
posniny 6 Craryty 1588 p.

Omika HaJ IUTHHOIO BCTAHOBIIIOBAJAcCh 3a BOJICIO OaTbka abo 3a 3akoHoM. 3a Ctaty-
ToM 1529 p. mpupoJHUM OIIKYHOM 3a 3aKOHOM BUCTYIIalla MaTH, SKIIO BOHA HE BUXOAWIA
3aMiK yapyre. Y pasi 3aMixOKs yIOBH OMiKy nepeOupanu Ha cebe poandi (siki came - Cta-
TYT HE BKa3ye, aje Mo aHaJorii 3 iHIIUMH YaCTHHAMH LBOTO X apTUKYJIY MOKHA HPHUITYC-
TUTH, MO0 HUMHU Oymu AAIbKH TIO0 OaTBKIBCHKil JiHiT). HeBukoHaHHS abo HEHalexKHE
BUKOHAHHSI MaTip'l0 OMIKYHCBKHX OOOB'Si3KiB OyJ0 MiACTaBOIO AJSl 3BEPHEHHS POAMYIB
JUTHUHH JI0 TOCIONApChKoro cyay abo cyay maHiB pagHux. Y pasi JOBeAEHHsS HMPOBHHU
MaTepi JiTH Ta iXHE MalHO MepeAaBauCh Mij OMIKY IsapKaM 10 OITBKIBCHKIN JTiHII ab0
IHIIUM  poAnYaM. 3aKoHOIaBelb MepeadaunB 1 BIACYTHICTh TaKMX PpOAMYIB IO
0aTHKIBCBKill JiHIi: B IIbOMY BHIIaAKy OMIKYH MpH3Ha4YaBcs Oe3nocepenHbo KHI3eM abo
naHamu pagHumH [12, posa. 4, apt. 6. - C. 229-230]. Crarytr 1566 p. oOMexuB mpaBa
MaTepi 00 OIMIKK HaJ IiThbMHU, BU3HAYMBIIH, IO OMIKYHOM 32 3aKOHOM Ma€ BUCTYMIATH
crapiuii 3 OpaTiB, MOBHOMITHIN, a Y pa3i BiACYTHOCTI TaKoro - JsIbKU 1O OaThKiBCBHKill
minii abo mo martepi. Y BUNAAKy BiICYTHOCTI POJAMYiB-UOJOBIKIB OMIKYH IITSM NpHU3HA-
YyaBcs KHA3eM abo HIKYMMH OpraHaMu AepaBHoi Bmamgu [13, posn. 6, apt. 3. - C.335-
336].

BaTpko MaB mpaBo MPHU3HAYHMTH OMIKYHIB CBOIM AITSAM LUIIXOM BKa3iBKH Y 3aIlOBITi,
a00 TIIAXOM TIEPEACMEPTHOTO ciioBa (mochiBHO B TekcTi CtaTyty 1529 p. - «cxomsuu ¢
TOrO CBiTY») [12, po3n.4, apr. 6. - C. 87].

[IporpecuBHOIO HaBiTH i3 Cy4acHUX MO3MULIKA Oyna HOpMa 3BUYAEBOTO IpaBa, SKa
JI03BOJISUIa AUTHHI BUCIIOBUTH CBOIO AYMKY IIOJO 0cOOM mpu3HauyBaHOro omikyHa. [L.IL
My31n4eHKO HaBOANTH NPUKIAJ] CyA0BOrO pilieHHs Bix 23 kBiTHA 1529 p., Komu cyn, BUC-
JyXaBIIM JOBOAY HEMOBHOJITHHOTO CHHA, BIIXWJIMB KaHAMAATYPY AAAbKa CUPOTH i MpH-
3HAYMB OMIKYHOM MaTip-yaoBy [10, ¢.228-229].

B Oynb-skoMy BHMagKy JOCATHEHHS MOBHOMNITTS Xo4a O OAHUM 3 CHUHIB OyJo Mia-
CTaBOIO JUIs NiepeOpaHHsl HUM OIIKH HaJ MOJIOJIINMH OpaTaMu Ta CECTpaMH.

Jlo mpu3HauyBaHOTO OIiKyHa BUCYBAJIMCS TEBHI BUMOTH. BiH moBuHEH OyB KUTH B
TOMY 3K TIOBIiTi, 0 W MiIOMIYHI IiTH, BOJOIITH MAETKOM, CHIBPO3MIpHHUM i3 MaeTKOM
migomiyHuX, OyTH JIOAMHOIO HE MOXHIIOTO BiKy, PO3YMHHUM, Xa3siiHOBUTUM [13, po3a. 6,
aprt. 5. - C. 336]. OcHoBHIM OOOB'A3KOM OIIKYHa, HE3aJEKHO BiJl crioco0y BCTaHOBJICHHS
oriku 0yno 30epeKeHHs MaifHa IUTHHH, SKE MPUIMAIIOCh HUM 32 OIMCOM 1 110 3aKiHYeHH]
OITIKM 32 LUM K€ OMUCOM IOBEPTAJIOCH MigoniyHoMy. MaiHO MiIOMIYHOTO OMIKYH Mir
BUTpa4YaTH Ha MOTpeOW AiTell Ta miATpuMaHHS MaiiHa y noopomy ctani. Ctatyt 1529 p.
JI03BOJISIB OITIKYHY KOPHCTYBATHUCS JIUIIE JOXOAAMH BiJl HUB, MIIMHIB Ta MPHUCYIB, aje HE
cepeOIIM3HOI0 (Iep)KaBHUM MOJATKOM 3 3eMeNbHOi BiacHocTi) i He mTpadamu [12,
po3n.5, apr.7. - C. 237]. B Craryti 1588 p. 111 HopMa Oyna CyTT€BO KOHKpPETH30BaHa.
Jlume 1/10 maiiHa MigoOMivyHOTO OMIKYH yrpasi OyB NMPUBIACHHUTH SIK TUIATY 38 BUKOHAHHS
CBOIX OIIKYHChKUX 000B's13KiB [14, po3n. 6, apt. 3. - C. 210].

BignocuHn nuTuHM 3 OaThbkaMH (OMIKYHAMH) CBOIM 3MICTOM Majid HE TUIBKU
00OB'SI3KM OCTaHHIX, aje W oOOB'S3KM AiTeil. baTbkiBchka (OMiKyHChbKa) Bianga, SIK i B
MOTEpEeIHI YacH, MPOCTATanach, NpUHANMHI Ha BUPILIEHHS O CBOEI JOHBKHU: 30KpeMa,
3aMDKOKS IIBUMHU Oe3 3roAu 0aThKiB (OMiKyHIB) BBAXKajJOCh MPOCTYIIKOM, 32 SKHI BHHHA
HEClla BiAMOBITABHICTh Y BUTISAAL TT030aBineHHs cnamuuau [12, po3a. 4, apr. 10-11. -C.
231; 13, posn. 5, apt. 7-8. - C. 330-331]. KnacuunuM npukiIagoM pyHHIBHOTO BIUIMBY
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Biaau OaTbKiB y Wil cdepi 0ocOOMCTHX BIIHOCHMH € CyMHa JOJNA TaK 3BaHOI «YOpHOI
kasaruHD» [anemkn OCTpo3bKoi, Ky Yy TpUHAALUATHPIYHOMY Billi BUAANHM 3aMDK MaTH Ta
OITiKYH [5].

Hyxe BaxxnuBumu Oynu moctanoBu Cratytie BKJIPXK mpo MoXIMBICTH 3aXHCTY
MalHOBHMX NpaB HEMOBHOMNITHIX y cyai. Cya ympaBi OyB BUHECTH NMOCTaHOBH MO CTAT-
HEeHHs 3 Henbajoro omikyHa (OpaTa, AsnbpKa, MaTepi, IHIIMX POAMYIB, CTOPOHHIX OCiO,
MpHU3HAYCHUX 3alOBITOM a00 JAep)KaBol0) YCiX MalHOBHX 30WTKIB, HAHECEHHMX ITiJOMi4-
HoMy [12, po3a. 5, apt.1-2. - C. 234; 13, po3n. 6, apt. 5-6. - C. 337; 14, po3n. 6, apT. 5-6.-
C.212-213; 17, c. 313].

Cain noroautuce i3 BucHoBKoM [L.II. My3ndeHka mpo Te, [0 OMiKyHCBKE MpaBoO y
Benukomy kHs3iBCcTBI JINTOBCEKOMY AOCHTH aKTUBHO 1 BCEOIUYHO 3aXHILNANI0 MallHOBI Ipa-
Ba HemoBHONITHIX [10, c. 223]. Ha Ham mormsnm, Tpeba TUIBKH YTOYHUTH JICKiTbKA
MoMeHTiB. [lo-mepie, mpaBoBOMYy 3aXMCTOBI MiJUIATadd TUIbKHM MaiHOBI IpaBa HEIMOB-
HOJITHBOI IIUIAXTH 1 TUTBKU HiTeH, Aki mepeOyBanu mix omikoro. Ilo-gpyre, 6aThKiBCHKi
MOBHOB)KEHHA ILOJO0 MaiHa 3alMIIAINCh MPAaKTUYHO OE3MEKHUMH (3a BUHATKOM Ha-
JISKHOI JITSIM MaTEPUHCBHKOI CHAAIIMHM, Ky O0aThbKO HE MIir BiguyxKyBaTu [13, posn. 6,
apt. 2. - C. 335]. Kpim TOro, y BiANOBIZHOCTI IO JEpXaBHOTrO mpaBa 0aThKO HE HiC
BiJINOBIIAJIBHOCTI Hi 32 BUXOBAaHHS JiTeH, Hi 3a 1X yTpUMaHHs, X04a TakKi OOOB'S3KH Tie-
pendayanuch npaBoM 1epkoBHUM. Ilo >k 10 AiTelt iHIIMX cTaHiB, TO CUTYyalis y BiHO-
CHHAaX MDK JOPOCIHMMH Ta IITHbMH B3arajii OyJsa Aemo iHIIOk0.

[lepenyciM, TuTHHA HEBUIBHOI JIOAMHU ycmagkoByBaia ii cratyc [12, po3a. 11, apr.
12. - C. 284; 13, po3n. 12, apt. 13. - C. 389]. Ilo-gpyre, npaBa 0aTbka HEILISTXETCHKOTO
CTaHy Ha AUTHHY OYyJIM IIUPIIMMH 1 MPOCTITAINCH X JI0 TpaBa PO3MOPsIKATUCH CBOOO-
noto autuHM. [lig yac rogogyBaHHs 6aTHKO MIr MPOJATH AUTHHY Y paOCTBO 3 IPaBOM IO-
naneioro Bukyny [12, pos3n. 11, apt. 10. - C. 283; 13, po3a. 12, aprt. 11. - C. 389]. CraTtyT
1588 p. monmaB o mizcTaB OTpUMaHHS CBOOOIM TaKOIO 3allPOJAHOI0 Y paObCTBO AUTHHOIO
BiampaitoBanHs 6opry [14, po3a. 12, apt. 19. - C. 318]. Ilpo 3axuct Oyap-aKoi kateropii
npaB JiTeld HELUIIXETCHKOT0 MOXOMKEHHS MOBa He HJie: BiAmoBigHUX npunuciB y Crary-
Tax HeMa.

OpHi€r0 3 BIAMIHHUX XapaKTEPUCTUK MPAaBOBOIO CTATyCy AWTHHH BBa)KalOThCS
oco0nmuBocCTi 11 10puauyHOi BiAmoBinansHocTi. [1eBHOIO Mipoto BoHHM BinoOpaxeHi y Cra-
tyrax BKJIPK. Tak, Cratyt 1529 p. BcTaHOBIIOBAaB BUYEPIHUN NEpeTiK MPHUBOMAIB IS
BIJMOBiAaIbHOCTI JiTeH MO UUBLIBHUM ClpaBaM: 1) [0 HEPYXOMOMY MaiHY, B3ATOMY Y
3actaBy OaTbKOM, SIKe POJMYI 3acTaBOHAAaBada XOTUIM O BHUKYNUTH; 2) y clpaBax Ipo
MOPYYHHULTBO, 3[iCHEHe 0aTbKOM; 3) y cripaBax Mpo pOJOBUN MA€ETOK, B sIKiil OaThKO pe-
aIbHO BHUCTYNaB y CyHi BiAnoBizaueMm (skOu OyB TiNbKM MOKIMKAaHWH, ane peajbHO He
BCTUT BUCTYITUTH, TO CIIPaBa BiIKJIaJaJiach JI0 MOBHOMITTS AiTel); 4) y cripaBax mpo 60p-
ru Oateka [12, po3n.5, apt.5. - C. 236]. AnanoriuHa HopMa Oyma 3aynuiieHa y CraTyTi
1566 p. [13, po3x.6, apt. 8. - C. 338]. Cratyt 1588 p. mogaB 10 UBOro Meperiky Ine JABi
KaTeropii crpas: 3aBOJIONIHHS YyXHM HEPYXOMUM MailHOM, BUNHEHE OaTHKOM; MEPEXOBY-
BaHHS BTiKauiB 3 4YHcla 3aICKHUX JIOJeH B MAe€TKy, L0 HAJEXHUTh HENOBHOMITHIN
mutuHi[ 14, po3a. 6,apt. 8. - C. 214].

OTxe, AiTH BUCTYNAIOTh SK CYO'€KT LUMBLIBHOI BiANOBITAJIBHOCTI HE 3a BIACHI
JETiKTH, a 3a AETKTA a0 HeBUKOHAHHS LUBUIbHO-TIPaBOBUX 3000B's13aHb O0aThka. B Toi
JKe yac 0aThbKM He BIAIOBimanu 3a neimiktv 0artbkiB. Enqunnm BunarkoMm C. IIniieBch-KkuM
HazuBae BcTaHoBNeHYy CtaTyToM 1588 p. BigmoBimanbHICTH OaTbka 3a cWHA, SIKUH HE OyB
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BUIAHUI OaThkoM Ui posmnpasu [15, C. 225). Ane HacnpaBai MoBa y rutoBanomy C.
[ImineBCcbKUM  apTUKYJi HWOETbCS HE NPO UUBUIBHY BiANOBINANBHICTH, a Ipo
BiJIOBIAaIbHICTh 32 KPUMiHAJIbHI IPaBOIIOPYIICHHS, BUMHEH] TITbMHU.

Hopmu CraTyTiB € JOCHTH CKYNHMH IHOJO OCOOJMBOCTEH KpUMiHAIBHOI
BiINOBiIaTbHOCTI HiTeil Ta Monmomni. [IpuunHoIO 11bOTO OYB, SIK BHAA€THCS, HEBUCOKHM 3a
YaciB cepeJHbOBIUYS PiBEHb 3JI0YMHHOCTI HEMOBHOMITHIX. Came TOMy, Ha Hall MOTJIS.
Cratytom 1529 p. He BCTaHOBIIOBABCS HIKHIA I'paHMYHMN BIiK HACTaHHS KPUMiHAJIBHOL
BiNOBi A bHOCTI, BiACYTHI OyJIM NPUHIMIIA HEPO3YMiHHS Ta IMOM'AKIICHHS TOKapaHHS,
BiZjoMi IIe 3 pUMCbKOro mpasa. Ll mporaiuHa y 3aKOHOAABCTBI Oyna yCyHyTa MiJ 4ac
niaroroBku Cratyty 1566 p., sikuii MaB okpeMuil apTuKyn «[Ipo HUIIXTHYa HEMOBHOII-
THBOTO». BiH mporonomrysas, o AUTHHA Y Billi 10 14 pOKIB «3a MOJOIICTiIO POKiB» HE
BiMOBiAa€ 3a 370AIMCTBO, ajie CIPUYMHEHY 3JI0YMHOM ILKOIY MalOTh YCYHYTH OaTbKH. Y
pasi BiACYTHOCTI y 0OaThKiB BIAMIOBIAHMX KOIITiB, BUHHA JUTHHA MaJjla BiIMPalIOBaTH y
MOTEPIIOr0 «IIO 3alIKOAMBY». Taki caHKLii BCTAHOBIIIOBAJIHMCH TUIBKHU Y Pa3i BUMHEHHS
37I0YMHY HEMOBHOMITHIM ynepiie. Hopma mommproBanach, He3BaXKarOud Ha 3arojIOBOK
apTUKYJy, HE TUTBKU Ha JiTel IUIIXETChKOro, aje i mpocToro noxomkenns [13, po3a. 14,
apt. 8. - C. 399-400]. ity Takox HeCIM MailHOBY BiANOBINANBHICTD 32 MPUYETHICTH 10
KpaJabKKH, BUMHEHO!I TJ1aBOIO CiM'i, sSika BHpaajach y BXKHBaHHI KpaJeHuX pedert [13,
pozn. 14, apt. 21. - C. 400]. ¥ Craryri 1588 p. Bik HacTaHHS KpUMiHAIBHOL
BiJINIOB1IAJILHOCTI 32 3J70/iiicTBO OyB 30iIbIIeHUH 10 16 poKiB, a po3Mip BIAMIKOAYBaHHS
y pasi BigmpalioBaHHs MPOBHHU BCTaHOBIEHHU y 1 Komy rpomei Ha pik. Pasom i3 Tum
Oyn0 KOHKPETM30BaHA CaHKIIS 3a PEUUAMB 3JIOYMHY — TilecHe NokapaHHA [14, po3n.
14,apt. 11.-C.338].

[IpaBo BKJIPK y nmoBHi# BiINOBIJHOCTI 10 TIOCTAHOB XPUCTUSHCHKOI €TUKU Ta LEp-
KOBHOTO TpaBa BCTAHOBIIOBAJIO BIAMOBIAaNbHICTH AiTel 3a oOpa3y OaThKiB, Xoua MpU
BOMY 3aKOHOZABEIb HE YTOUHIOBAB, HAEThCS PO HEMOBHOJITHIO JUTHHY 200 AOPOCIIOro
cuHa 4 104Ky. OOpas3u niTell CTOCOBHO OaTbKiB (MOOMTTS, IPUHHMKEHHS) HE PO3Tisiaa-
JIOCh 3aKOHOZABIEM fK 37104iH. CaMe TOMY BiAIIOBiAHA HOpMa BiJHOCHIIACH O iIHCTUTYTY
ciMeifHOro paBa. Miporo FOpUINYHOT BIAMOBITAIIEHOCTI 32 1l ACTIKT 0Yyi0 m030aBIeHHS
cnagmmnu [12, posn. 4, apt.13. - C. 232; 13, po3n. 8, apt. 7. - C. 353-354]. CratyT 1588
P. BCTAHOBUB III¢ OJTHY Mipy BiJIIIOBiIaIbHOCTI - BiJpeUeHHS OaThKa BiJ MUTHHH |14, po3.
8, apt. 7. - C. 236-2371. AnasoriuHo10 32 MOOYJ0BOIO JHCIIO3UIIII € MpaBOBa HOPMa PO
TOKapaHHs 32 BOMBCTBO 0aThbka abo matepi [12, po3xa. 7, apt. 15. -C. 256; 13, po3n. 9, apr.
16. - C.378-379] — »oAHUX BKa3iBOK Ha BiKOBi 0COONMBOCTI cy0'ekTa 310unHy Hema. Corig
BIIMITUTH, L0 MOXKHa KOHCTaryBaTH HasBHicTh y mpasi BKJIPXK incrutyry 3mounHiB
npotu ciM'l Ta poAMHHUX 3B'sA3KiB. BOMBCTBO Matepi abo GaTbhka pO3TIsLAAIOCh K BOMB-
CTBO 32 OOTSDKYIOUMX OOCTaBHH 1 Kapajloch TaHeOHOI0 OOTICHOI0 CMEPTHOIO Kaporo. I, Ha-
BIIaKW, SK TOKa3aHO BUIE, BOMBCTBO AWTHHHM TPAaKTyBaJOChb HE CTUIBKM SIK 3JI0YHH,
CKITBKHU SIK CMEPTHUI TpiX.

[IpaBoge >xuttss BKJIPXK, yyacHukamu SIKOro BUTBHO UM HEBUIBHO OyJiH AiTH, HE BH-
YepIyBaioch TUTbKM HOPMaTHBHMMH NpuNKcaMH. PeanbHa mpakTWka BIJHOCHH MDK JI0-
pPOCIIMMH Ta IITbMH PEKOHCTPYIOETHCS Ha MiACTaBl JDKeped IOPUAWYHOTO Ta HEIOPH-
IUYHOTO Xapakrepy. Tak, CBITJIO Ha II0 CTOPOHY INPAaBOBOI'O JKUTTS IEBHOIO MIipOIO
MPOJIMBAE BHUJATHA MaM'SITKa YKpaiHCHKOI CYyCHUIBHOI TyMKH — AYXOBHHU 3amlOBIT Ipa-
BOCJIABHOTO LUIAXTHUYa, BOJMHCHKOrO KamTensHa Bacuns 3aropoBchkoro, iKW BimHO-
cutbes 10 1577 p. OmikyHaM CBOiX AiTel BiH Haka3ye, 00 3 TOCSITHEHHSM CEMH POKiB
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OUTUHA 'Y MPABOBOMY XUTTI YKPAIHCbKOIO CYCHMINIbCTBA ...

JiTH HaBYaJIHCs «pycbkoi Haykm» Ta [lucema Cesroro i, mo0 He MecTayd iX, OMiKyH
«IUJIBHO ¥ TOpSAAHO» MPUBOIAMB X 10 Hayku. B ykpaiHcbkoMy moinikoH(peciiiHOMy Ta
MOJIKYJIBTYPHOMY PEHECaHCHOMY CYCIIIBCTBI iCHyBajla CyBOpa KOHKYPCHISI CHCTEM
ocBitH. Halikpamioro y IisiXeTchbKHUX KoJlax BBaXkKajach CUCTEMa, IPUHHATA B HABYAIBHUX
3aknagax e3yiris 8, c.48]. Ot i Bacuip 3aropoBcekuii HakazyBaB OIIKyHaM CBOiX JiTefd,
00 1Mo BUBYEHHI «HAYKU PYCHKOD» BOHM HaWHSUIM JITSAM «CTaTEYHOro OakajaBpay, SKAN
Mir Ou iX 1oOpe HAaBYMTH «HAYKH JIATHHCHKOT'O MHCHhMay. SIKIIO X IITH NOCATHYTH B IIiH
Hayll yCIiXiB, TO 3aloBifa4y Haka3yBaB BiAJaTH A0 AiTEH A0 €3YiTCBKOTO KOJEriymy y
BinbHi monaiiMeHe Ha cimM pokiB. [Ipu nboMy OmikyH MaB moadaTu Ipo Te, UIod IiTH He
3a0yBaJii CBO€ET MPaBOCIABHOI BipH (B Ti 4acH OYJIO MOXJIMBHM, HABYAIOUHCH B KATOJIHIIb-
KOMY HaBYaJIbHOMY 3aKJaji, 3aJIUIIATUCh MpaBocaaBHUM). OCHOBHHI MOTHUB TaKOI'O PO3-
TOPS/PKEHHS 3amoBijaya - OakaHHs, 00 JITH OTPUMANIH OCBITY, aJIeKBaTHY TOJMIIIHIM
COLiaJIbHUM 3allMTaM - BOHA BKJIIOYaia JIATWHB Ta iHIII HAYKH, NOTPiOHI I MPOCYBaHHS
IO COIIaIbHUX CXOAMHKAX [7, c. 254].

SIK MOKa3yIoTh 3alOBITH, Y pa3i HETOBHOIITTS CHAaJKOEMLIB OATHKH MIKITyBaJIUC HE
TINBKH Tpo TXHIA MailHOBHMI cTaH, ajie ¥ Mpo IXHIO OCBITY, BAXOBAHHS Ta MICIIE TPOXKH-
BaHHs. Tak, Hanmpuknaza, mapmanok BKJI O.I'. [lonyOunckkuii y 3amoBiti mpoxas, abu
Horo NpyXKWHA BiJialia CHHIB JIO IIKOJH, a IICJS TOTO BiIpaBHIIA JITEH 3a KOPAOH IS
OTpUMaHHs OCBiTH. [leTanbHO OMMCYBaB OCBITY Ta mepeOyBaHH: 32 KOPAOHOM CBOIX CHHIB
BifeHchKuil BoeBona M. PamsuBin-Cupotka. I'. JlomocnaBcbka 3amoBifana 2 THC. 3I0THX
Ha OCBITY CHHIB Ta MiATOTOBKY iX J0 BilicbkoBOi ciayx0u. Ilo-iHmomy ckiaganace oiis
JIOYOK 3aMoBifgadiB. Sk MpaBUiI0, BOHM HAaKa3yBaJld [IHOTIIMBO BUXOBATH iX y CiM'IX poau-
4OoK a00 CBOSYECHHUIb. Y pa3i MONepeIHbOro A0rOBOpPY, 3alOBIT MII' BKIIOYATH TAKOXK iM's
Oa>kaHOTO JJIS 3aI0BiTaya MaiiOyTHLOTO YOmoBiKa Jouku [11].

[Ipo ycBimomiieHHsS MpUHANMHI BUIIUMH IIapaMH BaKIMBOCTI OCBITH CBIIYMTH 1 He-
IOpUIMYHA CHaJlIiHa TOTOYacHOro0 YKpaiHChKOro cycmiibeTBa. OcCh IO MHCaB B
aBTobiorpadiuynomy Bipiri MaTBiit CTpUHKOBCHKUI:

To (OyB s MIECTUITHIN) B3ATHIA IO ITHOTIMBHX,

Ho Bac, cBsTii My3u, 111 HayK HOIITHBHUX.

He xTiB orenp, mob Tino HKHEE 3 aTypH

I3 mryrom MopayBanock y Myxudiil mwkypi [9].

Omxe, mpaBo, fAKEe MiSUI0 B YKpPailHCBKOMY CYCHUIbCTBI B 700y BHCOKOI'O
cepenHboBivUs (mepenneHb PeHecancy) MICTHIIO 3HAYHHMM 3a 00CSTOM Ta 3MIiCTOM KOM-
TUIEKC MPaBOBUX HOPM, IO PEryJIOBaIH BiTHOCUHU MDX IITbMHU Ta JIOPOCIUMH, a TAKOX
MDK JOpOCIHMMU 3 MIPUBOAY AiTel. He cTaBisum TUTHHY B LIEHTP MIPaBOBOTO PETYJIIOBAH-
Hs1, BOHO, OyJy4H Ha piBHI CBOT'0 4acy, EBHOIO MIipOI0 3aXHUINANIO0 [TPaBa JUTHUHH, B IIEPLIY
4epry - AUTHHH LUISIXETCHKOT0 MOXOHKEHHS. TOMY € MOXITUBICTD 3pOOUTH BUCHOBOK IIPO
iCHYBaHHSI HalllOHAJIBHUX TpaIuLiid GopMyBaHHS Ta QYHKIIOHYBaHHS HOPM IOBEHAJIEHOTO
npasa.

[lepenik BUKOpHUCTAaHHUX JKEpeN Ta JiTepaTypa:
1. Childhood in the Middle Ages and the Renaissance: the resalts of a paradigm shift in the history of
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BpEMEHa CPEIHEBEK OBb .

B crathe aBTOp paccMaTpHBaeT BOIPOCHI, KOTOpPHIE CBSI3aHBI C MCTOpHUEH NETCTBA.
Jns u3ydeHMs TpaBOBOTO cTaTyca peOEHKa BO BpEeMEHa CpEIHEBEKOBbS aBTOP
paccMmaTpuBaeT OCHOBHbIE MosiokeHuss CraryroB Benukoro kusbkectBa JlnToBckoro,
Pyccxkoro n Xomoiitckoro.
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Krestovskaya N.N. The children in legal life of ukrainian society at the time of the
middle ages.

In the article the author considers questions about history of childhood. For learning
the legal status of children at the middle ages the author considers the main thesises of
Statuts of Gerat Litovskiy, Ruskiy, Zhomojskiy princedom.

Key words: children, legal status, the middle ages, Statuts of Gerat Litovskiy,
Ruskiy, Zhomojskiy princedom.
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YOK 340.15: 321. 72

MpucshxHiok AW

«JEKNAPALIA OVUPEKTOPIB YHP»: ICTOPUKO-NIPABOBA
XAPAKTEPUCTUKA

HaykoBa craTTs mpucBsdeHa aHalli3y MEpIIOr0 aKTy KOHCTHTYLIHHOIO XapakTepy
BugaHoro Jlupekropieto  «Jexnmapauii Jupekropie  YHP». ABTopoM BuBHYEHi
JeKJIapaTUBHI MOJOKEHHS 1 OKpeMi JUCIIO3UTHBHI KOHCTUTYLIHHO-TIPABOBI HOPMH JIOKY-
MeHTy. OcoOnuBa yBara NpUAUICHA HampsiMKaMm 3IifICHEHHS Aep>KaBOTBOPEHHS, SKi
MICTWJIMCh B IaHOMY aKTi, a TaKOXK NMUTaHHIO PO3MOILTY BIaay Ha 3aKOHOJABUY Ta BUKO-
HaBYy Ta MpoOJieMi BU3HAYCHHS IPABOBOTO CTAaTYCy T'POMaJIsH.

Kirouoni crosa: [leknmapariist, TupekTopis, Aep:kaBHa Baja.

Po3bynoBa memokpaTH4HOI NpPaBOBOi JepXkaBH 1 (popMyBaHHS TPOMaISHCHKOTO
CyCHibCTBa B YKpaiHi BUMarae BUCOKOTO PiBHS KOHCTHTYLIHHO-TIPABOBOT'O PErYIIOBaHHS
HAaBa)KIMBIIIKMX CYCHUIBHUX BiJHOCHH. 3 HaOyTTsIM YKpaiHOIO HE3aJEeKHOCTI Ta MPHii-
HATTAM y 1996 poui Koncturynii Ykpainu KOHCTUTYLiHHE OyAIBHULITBO B HAILIH JepkaBi
He 3aBepumiiock. Ha neranmizanito # yrouneHHs HopM OCHOBHOTO 3aKOHY IPUHMAIOThCS
KOHCTHUTYIIiHHI 3aKOHH, Ta i cama KoHcTHTyLis HE € "MepTBOIO" JOrMOIO Ha BCi yacH. Y
TOM K€ Yac yIOCKOHAJICHHS 1 PO3BUTOK KOHCTHUTYLIMHO-IPaBOBHX HOPM MOBHHHO CIHpa-
TUCS, SK TMIOKpecHioeTbes B uuHHIK KoHcTuTywii, Ha "OaraTtoBikoBy icTopiio
yKpaincbkoro aepskaBorBopeHss” [1]. Koncrutyniiine npaBo YkpaiHu Mae cBOIO icTOpito
BUHUKHEHHS Ta CTAHOBJICHHS, sIKa TIOB’si3aHa 3 0araToBiKOBOIO OOPOTHOOI0 YKPaiHCHKOT'O
HapoIy 3a He3aJCKHICTb.

Iepmii 3acagy KOHCTUTYLIHHOrO mpaBa YKpaiHu Oynu 3axpiruieHi me B 1710 p.
OpUAHATTAM KoHCTUTYHIi rerbmana [1. Opnuka, mo mana Ha3By "[lakTu W KOHCTHUTYLIT
3aKOHIB Ta BoJbHOCTEH Bilicbka 3anoposskoro” [2, ¢. 86-202] i Oyna aeskuil 4ac YNHHUM
HOPMAaTHUBHO-TIPaBOBUM akToM y [IpaBoOepexxHiit YkpaiHi.

[Noganpimuii mepiox po3BUTKY BITUM3HSHOI KOHCTUTYLIHHO-TPABOBOI TyMKH TPUBAaB
nBa ctomitTs. | Timpkm moaii 1917 1 HacTymHHMX pOKiB, KOJMHM TOYajHCA peasbHi
JIepKaBOTBOPYI TPOIIECH, CTaia HaOyBaTW MaTEpialbHOrO BTUICHHS iJes HaIliOHATbHOI
Jep’)KaBHOCTI, CTBOPHJIM MOXJIMBICTh 1 A peanizamii y BiINOBiZHMX akTax
KOHCTUTYILIHHO-TpaBOBUX inmeil. Oxpeme Micle HpU LbOMY 3aliMa€ KOHCTUTYILIHHE
oyniBaunTBo B YHP nobu Jdupextopii (mucronax 1918 - mouarok 1921 pp.). Bono sBisie
c00010 BaXKJIMBY CTOPIHKY YKpaiHCBKOI icTOpii Jep:kaBu i mpasa.

3100yTKH, AOCATHYTI B cdepi KOHCTUTYILIHHOro OyaiBHULTBA 3a 4aciB Jlupekropii,
MaJy BIUIMB Ha MOJAIBIINHA PO3BUTOK KOHCTUTYLIMHOTO mpaBa, Ha ioro ¢opMyBaHHS B
He3aJIeKHIH YKpaiHi, Ha HOro cydacHe JeMOKpaTHYHE CIIPSIMYBaHHS.

IIpu minroroBui Koncrutyuii Ykpainn 1996 p. BHKOpHUCTOBYBalMCS HE TUIBKU
JOCBiI 3aXiJHOEBPOIEHCHKUX KpaiH, ajeé W BIacHI AOCATHEHHS B KOHCTUTYLIHHOMY
OyAiBHULTBI, B TOMY YMCIIi Ti, SIKi MaJll MicLie i yac icHyBaHHs Jupekropii.



MPUCSDKHIOK A.I.

ToOTo, MOXHa CTBEPXKYBAaTH, IO JOCHTIKCHHS KOHCTHUTYI[IHOrO OYIiBHHUIITBA B
YHP mae BaknuBe TeopeTHYHE 1 NMPaKTUYHE 3HAYEHHS 1 € aKTyaJlbHUM 3aBJaHHAM
YKpaiHCBHKOI iICTOPUKO-TIPABOBOI HAYKH.

3BepHEHHS 10 HocBiny JupekTopii n1ae TakoXK MOXKIHMBICTH YHUKHYTH B CY4aCHOMY
KOHCTUTYILIHHOMY OyIiBHHIITBI ASIKUX MOMHIIOK 1 XHO, SIKi TOII Maju MicIie.

Crhin migKpecnuTH, MO0 3HAYHUKH BHECOK Y BHBYCHHS JEP)KABOTBOPEHHS I00H
Hupekropii Baecn O.JI. Komunenko i M.JI. Konmtenko [3, 4, 5]. Takox cnig BuainTu
HaykoBi poootu J[.b. fneBcekoro i B.I. Kprokosa [6, ¢.8-37; 7, c. 3-41], B. M. S16moHCh-
koro [8, c. 13], B.O Pymsniesa [9], ski HOCATh pyHIaMEHTANBHUN XapakTep Ta € OCHO-
BOIO, Ha Kiil 0a3yeThCs HAIIE JTOCIiKCHHS.

OpHak, HE3BaKAIOUM Ha HAsBHICTH MEBHOI KUTBKOCTI HayKOBUX Mpallb, SIKI MOKIAIN
MOYaToOK AOCHIIKEHHIO Tpo0JieM KOHCTUTyLiHOro OyniBHunTBa B YHP  nobum
JupekTopii, okpeMi TUTaHHS 3 JaHOI TEMAaTUKU MOTPeOYIOTh MmofansIoro ananizy. Came
3 UBOr0 ¥ BUIUIMBAE METa HAILOTO IOCTILKEHHS, U JOCATHEHHS SIKOi MM HaMaraeMmocs
BUDIMIMTYA HACTYIHE 3aBJAHHS: MPOBECTH iCTOPUKO-IOPHAMYHUM aHami3 «Jlexnapamii
HupekropiB YHP» Ta BU3HauuTH HOTrO pONb y MOJAJIBIIOMY PO3BUTKY BITUHU3HSHOTO
KOHCTHUTYILIHOTO IIpaBa SIK Taxy3i mpasa i HayKH.

"Neknapauiss [dupekrtopiB YHP" Bim 26 rpymus 1918 p. Oyma mepmum akTom
KOHCTHTYIiiHOro Xapakrepy, Buaanum Jlupekropicro Big 26 rpyaus 1918 p. Ii migmucanu
lomoBa i Bci unenn Jlupekropii. BoHa perigameHTyBana HailBaXkKIWBIilIl CYCHUIBHO-
nepkaBHi BimHocmHu B "apyrid" VYHP, ski 3a cBoiMM o3HakamMH € 00'€KTOM
KOHCTHUTYLIHHO-IIPaBOBOT'O PEryIIOBaHHS.

Heknapanisi cknagaiack i3 npeamOymm i 11 posginis: "Komy HanexuTs Braga",

"I'pixu Oypxyasii", "Bcs Bmama TpymoBomy Hapomosi”, "Konrpec", "IloBepHeHHS
koHTpuOYWiit", "PobiTHHunii kKoHTpONs", "BopoTsba 3 cnekymauiero"”, "CouianbHi pedop-
mu", "MixHapoaHi BigHocuHH", "BHyTpimHs nomituka", "I[lokmmk 1o chineHoi mpami”. Y
Heknapanii MOe€AHYBAJUCh JEKIApaTUBHI MOJOKEHHS, HE MpPUTAMaHHI aKTaMm
KOHCTUTYLIIHHOTO XapakTepy Ta OKpeMi AWCHO3UTHBHI KOHCTUTYLIHHO-IIPaBOBI HOPMHU.
Bona nporonocmia YHP MupontoOHOI0, HEHTPaIbHOIO IEPXKAaBOIO, sIKa CTOITh HA IPYHTI
LTKOBUTOrO HEHTpamiTery i OakaHHS MUPHOTO CIIBXKHUTTA 3 HApoIaMH YCiX aepxkaB. Y
BHYTPILIHIX BigHOCHHAX Jlekiapamis mocTaBWJIa 3aBJaHHS JOCSITTH HaliOHAJIbHOI 3roau
BCIX Halli, IO 3acesoTh yKpaiHnchky 3emimo [10]. OnHak AepkaBHICTh Maja OymyBa-
TUCh Ha TPYHTI HE 3arajibHOi, a JuIIe "TPyZOBOi AEMOKpaTii', cXxokoi n0 Mopmeni
"paiTHCHKOT TeMOKpaTii".
_ Y nepuomy posaini Jleknapailii 6a4uMo pAIKH, SIBHO 3al03MYEHI Y OUIBLIOBUKIB.
Upnerbcs mpo Te, mo mpaBo YOpPaBIiHHA W MOPSIKYBaHHS B Jep’KaBi HAJICKUTH JIUIIE
poOiTHUITBY 1 censHCTBY. HaromomryBamoch, 1o MeIKaHUi YKpaiHHM - "HETpyHoBi
EKCIUTYyaTaTOPChKi, 110 KUBIATHCS 3 Mpalli KIaciB TPYIOBHX, SIKi HUIIMIN Kpald, pyHHYyBa-
JIM TOCTIONAPCTBO ¥ O3HAYMIIM CBOE TPABIiHHS >KOPCTOKOCTSIMH i peakui€ro, He MaroTh
mpaBa roiocy B MOPsAKYBaHHI AepxaBoio”. BoHM po3risimanuchk Sk OcHOBa "pyiHYyroue
MOMIIINIIBKO-MOHAPXIYHOTO TMaHyBaHHS 100u rersMmanaty”. Kpim Ttoro, [exnmapamis
o0TpyHTOBYBaJla T030aBICHHSI HETPYIOBUX €IEMEHTIB MOMITHYHUX MpaB TUM, LIO 3a CiM
MICSIIIIB CBOTO BIIAJyBaHHS B IEPiOJl T€ThMAaHATY BOHU TOKa3alld CBOIO "HE3MATHICTH 1
HaJ3BUYAHHY MIKIUTMBICTH U BCHOT'O HAPOY, 1 AJISl YIPaBIiHHS ApKaBoio'.

XKopctko kiacoBuii mingxiA, BiIMOBa BiJ 3arajbHOMIOACHKHX Ta JEMOKPATHUIHHX
IIHHOCTEH, SKi MPUHOCKHIN OUTBIIIOBUKAM Y TUX YMOBaX Baromi MONITHYHI JAWBICHAA B
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1917-my, 1 HACTYITHUX pOKax, BUSBHIUCH npuBadbauBumMu i st B.K. Bunnudenka ta fioro
NPUXUIBHUKIB. J{UpekTopis oronocuia cede Bialol0, "yIIOBHOBAKEHOIO CHIIOKIO 1 BOJICIO
TPYAALIMX KiIaciB YKpainu'".

e mposiBuiiocs y ToMy, 1o Jlexnapamnis BKazyBaja, 110 HOBA BllaJa HE 3yIUHUTHCS
Ha BiIHOBJIEHHI AEMOKpaTHYHUX MpPUHLMINIB, oOcToroBanux LlentpansHoio Panoro, a B
iHTepecax TMpaupyux Oyae 3IiiicHIOBaTH "TBOPEHHS HOBHX, CIIPaBEIJIHBHX,
BIJINOBITHUX JIO PEaIbHOT'0 BiTHOIICHHS CHJT Y JIepKaBi, COIIATbHUX 1 MOMITUIHUX PopM".
Haromoc na Tomy, mo BoHa Npu HbOMY Oyae BHUKOPHCTOBYBaTH "kpamii ¢opmu"
"3aX1THOEBPONEHCHKOI TPYA0BOT 1eMOKpaTii" MaB MOJNIITHYHE 3HAYCHHSI.

KepiBauku upextopii po3yMiim, 10 comiadicTHYHO 3abapBieHi i Ail MOXYTh BU3-
BaTH MPOTUAII0 3HAYHOI YaCTUHU HacesieHHs. Tomy B Jlekaparii mporoionryBaiocs, o
NpH 3IIMCHEHHI JepKaBOTBOPEHHS, MPOBEACHHI OCHOBHHUX COLIalbHUX  pedopM BOHA
Oyne BHUKOPHUCTOBYBATH JAWKTATOPCBKI MeTOOW, 1100 '"YHHKHYTHM aHapXidyHUX,
HeopraHi3oBaHUX i HecucTeMHHX ¢opMm mnepedynou". "OTxe KilacaM HETPYIOBUM, -
immocst B eknapanii, - Tpeba pO3yMHO 1 YeCHO NpPU3HATH BCIO IIKIJUIUBICTD 1
HeCIIPaBeIUBICTb IXHBOI'0 OYBLIOrO MaHyBaHHS 1 pa3 Ha BCE MPUMHUPUTHCA 3 THUM, IO
MpaBo pilIaTH AOJIO OLIBIIOCTI HAPOAY MOBHHHO HANEKATH Til caMili OuTbIIOCTI, 1e0TO
KjacaM TpynoBuM'". A TpyHoBy iHTenireHuiro Jupekropis 3akiukana "pimryde cTaTh Ha
0iK mpawoYX Ki1aciB" B iHTepecax TBOPEHHS HOBOT'O CIPaBEAIMBOIO KUTTS AJISI BCHOTO
Hapony". ¥V [eknapanii mporojouryBaioch, Mo Nph AepKaBOTBOPEHHI, IPH MPOBEICHH1
comianbHUX pedopm OynyTh OpaTHCs 4O YBard COLiajJbHO-iICTOPUYHI i MDKHApOAHI yMO-
BU YKpaiHu, OCBif "CBITOBOI TPy0BOi neMokparii". ¥V Jlekmapailii KOHCTaTyBaJloCh, 10
32 KOPOTKHH TEepMiH CBOTO BianyBaHHS [upektopis Bke 3fiiicHWia "mepiuii eram
COLIIAJIFHOTO Ta HAI[IOHAJIBHOI'O BU3BOJIEHHS YKpaiHchkoro Hapony". Ilix wac Hporo Oynu
3nificHeHi Taki Ail, B TOMy 4HCHi Ti, SIKIi CTaBWJIM co0i B 3aciayry OinmpimoBukm: 1.
JlikBizoBaHo pexum ocoducroi Binaau 1. Ckoponancekoro; 2. BinHoBiIeHO HaliOHATBHO-
MepcoHaNbHy aBTOHOMIIO; 3.CKacoBaHO LIEH30BI lyMU Ta 3€MCTBa, BBEIEHI M 4ac reTb-
MaHaty; 4. BigHoBIeHO AeMOKpaTHYHO BHOpaHi HApOJHMM TOJIOCYBaHHSM OpraHH
MICIIEBOTO caMOBpsiAyBaHHS; 5. [IpoBeaeHO CIIiICTBO 3 MPUBOAY 3J0BXKHBAaHb, SKI Mald
MICII€ HaJ[ CeISTHCTBOM 3 OOKY MOMIIIUKIB 1 T€ThMAaHCHKOTO ypsay; 6. CkacoBaHO BCi 3a-
KOHHM 1 MIOCTAaHOBU T'€TBMAaHCHKOrO ypsAnay B cdepi pobitHuuoi momituku; 7. BigHoBiIeHO
BOCBMUTOIMHHHMNA poOo4Mii JeHb, MpaBO pOOITHUKIB Ha YKIAACHHS KOJEKTUBHUX
JOTOBOpiB, Ha cTpaiik; 8. BimHoBneno mpaBa (aOpuunux komiteriB; 9. CkacoBaHO BCi
3aKOHH 1 TIOCTaHOBM T'€TBMAaHCHKOTO ypsiny, siki Oynu "HampaBlieHI POTH iHTEPECIB TPy-
JIIUX KTAciB" 1 B IHITUX TaTy35X KUTTS.

BimmoBimHO 10 CBOIX COWIANICTUYHUX TMOTJISAIB 1 HaMaralo4duch OTPUMATH
HiATPUMKY 3 OOKY OCHOBHOI MacH YKpaiHCBKOTO CENISTHCTBA, IS SIKOT'O TOCUThH MPUBaOIIH-
BuMHu Oynu 3emenbHi 3akoHu YCPP, kepiBHuku upexropii Brmoumnu B Jleknaparito
MOJOKEHHS, SIKi Manyd 0araTo CHITBHOTO 3 PAASHCBKUM POCIHCBKMM 3aKOHOAABCTBOM,
30KpeMa nepeadavyBaliy JIIKBiAamito "HETPYA0BOT0" 3eMIICKOPHCTYBAaHHS .

3rigHo 3 HUMH Bci ApiOHI celstHChKI TocmoaapcTBa i Bei "TpymoBi" rocmopapcTBa
30epirajv HEMOPYIIHUM CBOE 3eMJICKOPUCTYBAHHS, a PEIlTa 3eMelb (MOMIIIUIIBKI, 3eMITi
CeJIsH, 110 BUKOPHCTOBYBAIM HaliMaHy MpaIlio) Iepexoansia y KOpUCTyBaHHs Oe33eMelb-
HUX 1 MaJO3eMENbHUX CEIAH. iM TaKOXX Maiu OyTH MepeJaHi MOHACTHPCBKi, LEPKOBHI i
nepkaBHi 3emii. st 3xificHeHHsT 3eMenbHOI pedopMmu mependaydanoch CTBOPEHHS Ha
MICISX CIeliajJbHO YIIOBHOBAKEHUX OPraHiB - HAPOAHUX 3€MEIbHUX ympaB. upekTopis
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Opasia Ha ceOe i 00OOB'SI30K "TIOBEpHYTH CENSHCTBY Ti KOHTpHOyLii, aki Oyno 3i0paHo 3
HBOT'O MOMILKaMH".

3a pocilicbkuM paasHCHKUM 3pa3koM Jlekmapaliis BBoAuIa Ha 3aBoAax, Gpadpukax Ta
B IHIIMX MPOMHCIOBUX YCTAaHOBAX "Iep)KaBHUI POOITHHYMIA KOHTPOJL", IKHH HIIOB BCY-
neped 3 MPOTOJIOIICHHSM BiJHOBIIGHHS AeMOKpaTHYHHX npuHUuMiB. [losicHioBamocs ue
MparHeHHSIM BPATYBATH "AepKaBy BiJ AajbIIOr0 TOCHOAAPCHKOTO Ta MPOMHCIOBOTO 3a-
Hemazy, po3rpabyBaHHA Ta Oe30TIIHOI eKcIlTyaTalii poOITHUITBA 1 BCHOro HaceneHHs "
Heknapaiisi oOTpyHTOBYBajia 1 HalllOHaJI3alil0 MPOMHUCIOBOCTi: "JlupekTopis BBaxae
cBOiM OOOB'A3KOM B3SITW MiA KepyBaHHs YKpaiHcekoi Hapomuwoi PecnyOniku romoBHi
rany3i ykpaiHChKOi MPOMHCIIOBOCTI 1 HAalIpaBUTH TOCIIOJAPCTBO B HUX B iHTEpecax Impa-
LIOIOYHX KJIACIB 1 BCHOTO IPOMaJISIHCTBA, a HE MOl IPYIN Kiacy BIaCHUKIB'.

Heknapaniss BBoauia B YKpaiHi ¥ iHIIE MOJOXKEHHs, Ake Oylo xapakTepHe A
PaAsSHCBHKOI TOMITUKU "BOEHHOTO KOMYHI3MY" 1 HE MaJIo Hi4Or0 CIIUIBHOTO 3 AEMOKpaTHY-
HUMM [PHHIMIAME PO30YIOBH JepiKaBH. MeThCs mpo MOBHY 3a60pOHY B HAPOTHOMY
rOCIIOAapPCTBI PUHKOBUX BiTHOCHH, CTBOPEHHS IO BCii KpaiHi KOMicid it 00poTboH i3
TaK 3BaHOIO CIEKYILier0. Jleknapalis mporoiocuia i mpo BBEACHHS iHILOTO MOJI0XKEHHS
3 TIONITUKK "BOEHHOTO KOMYHI3MY'": 3aJOBOJBHHTH TPYAOBI MacH pedyaMu MepLIoi
HEeOoOXiAHOCTI, TOOTO BBECTH X HOPMAaTHUBHHUHA PO3MOALT 32 COLIAILHOIO O3HAKOIO.

Jeknapaliisi ycTaHOBIIOBaJIa TAMYAacOBUN XapakTep HeoOMexxeHoi BiIaau JupekTopii,
gKa "...€ THMYacoBa BEpPXOBHA BJIajia PeBOJIOLiiHOro yacy. OnepkaBuiy Ha yac 60poTHOU
CHJy i NpaBO YIpaBIIiHHS JAEpKaBOIO BiJ MEPIIOrO JpPKEpena PEeBOJIOLIMHOTO MpaBa,
JupekTopiss mepeaacTb CBOI IOBHOBaKEHHS TOMY JK CamMoOMy Haponosi" - TOOTO
Konrpecosi TpynoBoro Hapoay Ykpainu.

TumuacoBuil xapakrep noBHOBaxkeHb KoHrpecy (pakTudHO mepennapiaMeHTy) IMo-
SCHIOBABCS THUM, IO HE OYyJI0 MOMJIMBOCTI HEraiHO, B yMOBaX BiCBKOBOTO CTaHY,
3MIMCHUTH BUOOPH A0 MPEACTABHUIBKOTO OpraHy 3 JOTPHUMAaHHSIM AEMOKPATUYHOI Ipo-
uenypu. KoHrpec He posrisgaBcs sIK MpeACTABHULBKANA OpTraH 3axiIHOEBPONEHCHKOTO
TUIY, IO MaB MPECTABISATH BeCh Hapoi KpaiHu. J{upekTopis cBiIoMO oOMexuia Koo
THX, XTO MaB IpaBo OpaT ydacTb y ¢opmyBanHi KTHY, He nmepeabauana npu npomy i
NpsIMUX, TAEMHUX 1 piBHUX BHOOpiB. DakTuuno Jlexiapamis BcTaHOBIIOBasla KypiajdbHY
cucremy GopmyBanHsa KoHrpecy TpyaoBoro Hapony YKpaiHH.

Henpsime mpaBo HazicnaTH CBOIX MPEACTaBHUKIB 0 TAMYACOBOTO NIEpeArIapIaMeHTy
HaJaBaiocs TPYIOBOMY CEJSHCTBY, sike migrpumaiio Jupekropito i "Bcrajo 3i 30po€ro
npotu rerbManaty". BoHO Manio Ha CBOiX ryOepHCHKHX 3i0paHHsIX 0OpaTd JenerariB Ha
KOHTPEC TPYAOBOI'0 HApOAY YKpaiHH. YUacTh iHIIOT YaCTWHH YKPAiHCHKOTO CENSTHCTBA B
BuOopax nemeratiB Jlekmapamieto He mepexbavanack. IlpaBo HaziciaTH cBOiX
MPEACTaBHUKIB O HHOTO HAJaBaJIOCh 1 MICBKOMY POOITHHLTBY, fIKE 3aliMano HE3HAYHY
MUTOMY Bary B CTPYKTypi HaceleHHs YkpaiHu. Manmucsi Ha yBasi pOOITHHUKM 3aBOJIB,
($abpuk, MaiicTepeHb Ta IHIIMX MPOMHCIOBUX ycTaHOB. Jlekiapalist Hagama oOMexeHi
BuOOpui mpaBa mnpH (opMyBaHHI THMYACOBOTO TMeEpeAnapiaMeHTy 1 "TpyHoBiit
iHTenirennii" - mpamiBHUKaM HapOJHOI OCBITH, MOMIYHHKAM JIiKapiB, HAPOTHUM KOoIlepa-
TOpaM, CIykOOBLSIM KOHTOp Ta iHIMX ycTtaHoB. Y Jlekmapalii 3a3Ha4yanoch, 0 Haio-
JKYAM yacoM OyJie BUaHa OKpeMa IHCTPYKIis, SKa BU3HAUYUTh HOPMH IPEICTaBHULITBA
npu ¢popmyBanni KTHY, micue i wac mouatky Horo po6otu.

Po3BuTOK OOMEKeHOro mapiamMeHTapu3My B YKpaiHi Jupekropis moB'a3yBana He
TinbKH 31 ckiukaHHAM KoHrpecy, a i 3 Bubopamu y nogansiiomy BeeykpaiHcbkux ycTa-
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HOBuMX 300piB. [lependauanock, mo BUOOpH 10 HUX OYAYTh MPOBEACHI JUIIE TOI, KOJIH
HAcCTaHe MUpPHE XHUTTS i Oyle MOXIUBICTD IPOBECTH iX Y COpUATINBUX yMoBax. [IpaBna,
HE BU3HAYAJIOCh HA SIKMX NMPHHIUIAX BOHU OYAYTh MPOBEACHI - UM 3 JOTPUMAHHIM "Tpy-
JOBOTO MPUHIMITY", YU IUIAXOM 3arajbHUX BUOOpIiB. € MifCTaBM BBayKaTH, 10 BOHU MaJlnd
BinOyTHCH HA MiACTaBl TOrO X NPUHIMITY, SKUH nependadaBcs i GOpMyBaHHS Iepea-
napiaaMeHTy. BeeykpaiHebki ycTaHOBYI 300pH Majid OCTaTOYHO BU3HAYNTH KOHCTUTYLIHHI
3acaau YHP. IIpo Te, mo BoHH MOXYTh OyTH HECOLiaJiCTUHYHUMH, MOBU HE OYIIO.

Byno B Jexnapauii me ogHe TpUHIMIIOBE MOJOXKEHHS KOHCTUTYLIHHOTO XapakTepy,
noB'sA3aHe 3 po3noauIoM Aep:kaBHoi Bnaau B YHP. Ilepen6auanock yrBopeHHs "mpaBu-
tenscTBa YHP", sikoMy mopy4anoch "HeraiiHO MpOBECTH B JKUTTA" TONOXKEHHS, SKi
Mictunuck y Jlexnaparii.

[lincymMoBy10YM BHILEBUKIAACHE, MOXIUBO 3pOOMTH HACTYIIHI BUCHOBOKU. SIK
BiZIOMO, MOJIITUYHI CUJIM AEMOKPATUYHOTO CIPSIMyBaHHA B YKpaiHi, sIKi EpeBa>KHO CKia-
Jauch 3 TUX, o crBopuin YHP B mucronazni 1917 p., ckopucTaBIIMch CIPUSTIUBIMU
st cebe o0cTaBUHAMM, JOMOTIHCh HanpukiHmi 1918 p. ycynenns Big Bnaau I1. Ckopo-
najcekoro. byma dakrtuuno BimHoBIeHa YHP, ame ne Oyma Bxe "apyra" YHP, Bmama B
Kl Hanexana dupekropii.

I came B Tolf wYac mocralmo NHTaHHS MNPO OOpaHHS LUIIXYy B Jep)KaBHO-
KOHCTUTYLIHHOMY OYyIiBHULTBI - YHM 3aXiZHOTO JEMOKPAaTUYHOTO, UM PaASHCHKOTO
TOTANITAPHOrO, TEOPETHYHO I'PYHTOBAHOTO HAa HEOOXIJHOCTI MOOYIOBU COLIadiCTHYHOIO
cycrninectBa. Ha neprkaBHil Hapani Oyno BupilIeHO oOpaTH KOMIIPOMICHMHA MK HUMHU
"tperiii nuiax". "Jexmapanis dupekropii YHP" sika meskuit yac daxTuyHo Oyiaa OCHOB-
HUM YMHHHUM JIEP>)KaBHO-IIPABOBHM AaKTOM CTajia BHPa30M I[OT'O «TPEThOro musixy». On-
HaK, HE3Ba)KAIOUM Ha IMPOTOJIOUICHHS B Hilf BiJHOBJIEHHS AEMOKPATHYHUX MPHHIMIIIB,
BOHa Oyia crpsMoBaHa Ha MoOyIoBY B YKpaiHi Aep:KaBU POCIHCHKOr0 PaIsHCHKOTO 3pas3-
Ka 3 BUKOPHCTAaHHSM JCSKUX EIEMEHTIB 3aXiTHOEBPOIIEHCHKOT0 MapIaMeHTapu3My.

Ha Bigminy Big axtiB YLIP B [exnaparii nutanns npo nep:xaBHuii cyBepeHiter Y HP
PO3IIIAAAIOCs He 3 AEMOKpAaTHYHUX No3uLiii: [ kepernoM cyBepeHiTeTy Tenep BU3HAYaBCs
He Bechb YKpaiHChKMI Hapon, a ymiue "knacu npamrorounx”. Ha Bigminy Bin aktiB YLIP
Jeknaparisi TakoX He BiTHOBWIJIA MIPUHIUITY PIBHOCTI BCIX TPOMAJSH Iepe]] 3aKOHOM, Ha-
nana iM HEpiBHOTO MPaBOBOTI'O CTaTycCy, MOPYIIMIa OCHOBHI IpaBa, 30KpeMa MOJITHYHI,
3HAYHOI YaCTUHH HAaCENEeHHS Y KpaiHH.

Takox, sKk oguH 3 HemomikiB Jlekmapaii Oyno Te, 110 B Hill pO3MOALT JepxKaBHOL
BJIa/IM HA 3aKOHOJABYY 1 BUKOHaBUY OyI10 3pobieHo He 4iTko. [loBHOBaxeHHs Jupekropii
1 ypsily BU3HAYAIKCh y 3araibHiil (opmi 1 He KOHKpeTH3yBaluch. PazoM 3 TUM Bcs more-
penHs xapakrepucTruka Jlexnapamnii cBIIYUTh Ha KOPUCTH TOTO, 110 JIupexTopis crapaHHO
JMCTaHIIIOBaJach B KJIACHMYHOI 3aXiZHOI MOJENi MmapiaMeHTapusMy. SIk My 3HaeMo,
JIeHIHChKa MOAETb coliali3My OyayBajach Ha I'PYHTI AUKTATypH MpojieTapiaTy i MpUHIH-
MOBO HE BU3HABAaJa Hi MapJIaMEHTCHKOI peCITyOIiKH, Hi pO3MOALTY BlIa.
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Ipucsax ok AWM. «leknapanus JupexktopoB YHP»: mcropuko-npaBoBas Xxa-
pPaKTEPUCTHUKA.

Hayunas craTes mocBsiieHa aHaIN3y NEPBOrO akTa KOHCTUTYLHMOHHOTO XapakTepa
n3nanHoro upekropueil «Jlexknapanun JupektopoB YHP». ABTOpOM M3ydeHBl feknapa-
THUBHBIE MOJIOXKEHUS U OTJENbHBIE TUCIO3UTHUBHBIE KOHCTUTYLIMOHHO-IIPABOBBIE HOPMBI
nokymeHTa. Ocoboe BHUMaHUE TIPU MCCIEAOBAHUH YAETSAETCS HAIPaBICHUSIM OCYLIECTB-
JIEHUS TOCYAapCTBOOOPa30BaHuUs, KOTOPbIE 3aKPEIUISUIMCH B TAHHOM aKTe, a TAK:KE BOIPO-
Cy pasleneHHus BJacTel Ha 3aKOHONATENbHYI0 M HCIONHHUTEIBbHYI0O W mpolieme
OIlpeNieNeHns MPaBOBOI0 CTaTyca Ipa)/iaH.

KimroueBsie crnosa: Jleknapanus, JIMpeKTOpHsl, TOCYTapCTBEHHAs BIACTb.

Prisyajnuk Al  «Declaration of UNR Diretors»: hisctoric and legal
characteristics.

The research article is dedicated to analisys of the first constitutional act issued by the
Directory «Declaration of UNR Diretors». The author has conducted study of declarative
regulations and separate dispositive constitutional and legal regulations of the document.
Special attention during research is payed to directions of realisation of state
establishment, that are secured in the above act, and also issues of division between
legislative and executive authority and problems of citizens legal status determination.

Key words: Declaration, Directory, state authority.

Haniiimna no pemaxuii 26.50.2008 p.
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VYuensle 3anucku TaBpu4eckoro HalMOHaAbHOrO yHUBepcureTa uM. B. 1. Bepnanckoro
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TEOPNA TOCYOAPCTBA U TIPABA

YOK 340.121

TapaH T.E.

METOAOJTOMMMYECKUE PA3NNYNA KAHTOBCKOIO N TETEJTIEBCKOIO
BAPNAHTOB OBEOCHOBAHWA NMPABA

CraThsl aHATU3UPYET OCHOBHBIC METOAOJIOTUYECKUE pa3iuuusd B (GrIIOCOPHUH MpaBa
N. Kanta u I'.-B.-®. TI'erensa. YTBepknaercs, 4To B HUX JAaeTcsi NMPUHLUINUATIBLHO pa3HOE
o0ocHoBaHUe NpaBa: KaHT 000CHOBBIBAET MPaBO MOPAIBIO, BCEOOIIIMM MOPAILHBIM 3aKO0-
HOM, a ['erenp Mopaib 00OCHOBBIBACT MPABOM, CaMO IPABO Kak Hjes 00OOCHOBaHUS HE
Tpeoyer.

KiroueBsie cnoBa: Tpynet ['erens u Kanra, ¢punocodusi, rpaxxaaHckoe 00IIecTBO, TO-
CyJapcTBo.

dunocodpun mpasa u3BecTHa MpobdiaeMa 000CHOBaHUA. DTO MpobiaeMa He TOIBKO JIo-
rHYecKas W JJIsl CBOEro pelIeHUs] TpeOyeT He TOJBKO WM He CTONBKO J0Ka3aTelbCTB,
CKOJIBKO apTyMEHTOB, CIIOCOOHBIX HE MPOCTO MOATBEPANTH, HO emé u yoenuts. Jlrobas
nponenypa 000cHOBaHUS B o0nacTH Quiocopuu mpasa — 3TO Mpolenypa He TOJIBKO JIo-
THKO-METOAONOTn4eckas, Ho U olmmedunocodckas, Tak Kak CBsi3aHa ¢ HEYCTPaHUMOH He-
00XOIMMOCTBIO OTBETA Ha BOIIPOC «UYTO €CTh MPaBO?».

B coBpeMeHHBIX TEOpHAX NpaBa, KaK M3BECTHO, MOXXHO OOHAPY>KUTh CYIIECTBEHHBIC
METOOJIOTHYECKUE PAa3InUMA: IOCHATYpAINU3M, O3UTHBU3M, JTUOEPaIn3MOM, KOMMYHH-
Tapu3M, 3TaTH3M — 3TO OOIIME MMEHA KaK OCHOBBI sl KiaccH(UKAMK pa3IMyHbIX TEOo-
pernyecKkux Todek 3peHus. Ha uem penaer ymop TOT WM MHOW MBICIHTENb, Kakas uies —
JUYHOCTH, MHANBHIA, CBOOOABI WIIM HapoJa, Halluu, OOIIEcTBa — IBUKET €ro paccykie-
HUSA, 3TO U ONpeAeisIeT HalpaBleHHE, «BEKTOP» €ro apryMeHTallMd. B naHHOW craTbe
BBIPAYKAETCSA MBICIIb O TOM, UYTO CYTh U MCTOKH BEChbMa MHOTHX COBPEMEHHBIX TEOpETHYE-
CKUX Pa3iM4yiid MOXKHO TIyOKe OHSTh U OCMBICIHMTB C TIOMOIIBIO 00OpalleHusl K KIacCH-
yeckoMy (prII0cOPCKO-IIPaBOBOMY Haclenuio, B yacTHOCTH, K Tpyaam M. Kanrta u I'.-®.-
B. I'erensi. Bnusinue rerenbsHCTBa MOXKHO OOHAPY>KUTH B MPABOBBIX JOKTPUHAX KOMMY-
HUTapH3Ma, dTaTU3Ma U Jake TOTalUuTapu3Ma, Toraa kak B guinocopun W. Kanra MoxxHO
YBHIETHh OJJHO U3 CaMBIX IOCIEI0BATEIbHBIX 000CHOBaHM MpaBoBOro aubepanu3ma. Le-
JBIO CTAaTbU SBISIETCS (POPMYIMPOBKA METOAOTOTHUYECKUX M MHUPOBO33PEHUYECKUX Pa3IIH-
Yhii B YCTAaHOBKaX KaHTHAHCKOW M TerefeBcKod ¢unocoduu, AaBIIMX OCHOBAHHE
Pa3INyYUIO B MHTEPIPETALIMK CMBICTIA M POJIM MIpaBa.

HauneM, Ha mepBbIil B3I, C HECYIIECTBEHHOT'O pa3iN4Ms, Kacarolerocs B3Iisaa
Ha MexayHapoaHoe npaBo. Kak m3BectHo, KanT nmpuaasan Gombioe 3HaUCHUE MEKAYHA-
POIHO-TIPABOBBIM BOMPOCaM, MOCTAaBUB M PEIIMB UX B CBOEM 3HAMEHHTOM YYEHHH O
«BEYHOM MHpPE», B KOTOPOM HAalIN EIUHCTBO M MOPaJbHO-(pUIOCOPCKHE, U MOTUTHYE-
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CKHe, U IPaBoBbIe, U (puocodcko-ucropuueckue B3rsiasl M. Kanrta. YcranoBnenue Beu-
HOT0, HEHapyIIMMOI0 MUpa MEXAY HapoJaM{ OH pacCMaTpUBAaeT B KauecTBE IIEMU Bcell
CHCTEMBI ME&KIYHAPOJHOTO IpaBa, MIPU3BAHHOIO 00ECHIEYUTh, COXPAaHUTh U Pealn30BaTh
MOpaJbHBIE IPUHIUIIBI B OTHOLIEHHUAX MEXY TocyaapcTBaMu. OCHOBY MEXIYHApOIHOTO
mpasa, kak 00 3ToM numer Kant B cratee «K BeUHOMY MHUPY», TOIKEH COCTaBIATH J00-
POBOJIBHBII COO3 TOCYIapCTB, aHAJIOTWYHBIN MO CMBICIY U YCTPOICTBY Ipa)JIaHCKOMY
obmectBy. Kak B rpakganckoM oOIIecTBE KaKIOMY WIEHY TapaHTHPYIOTCS €ro npasa,
TaKk U B ME&XIYHApOJHBIX OTHOILEHUSAX KaXKIAOMY, JaKe CaMOMYy MaJeHBKOMY rOCynapcT-
BY JOJDKHBI TapaHTUPOBATHCS MPaBa, paBHBIE ¢ MpaBaMH JPYTHX TOCYAapCTB. DTOT A400-
POBOJIBHBIH cO103, muuieT KaHT, «uMeeT 1enbio He MpHoOpeTeHne BIaCTH rocyapcTsa, a
UCKITIOYUTENBHO JTUIIb MOAEp)KaHie U obecriedeHrne CBOOO B! TOCYJapcTBa AjIsl HEro ca-
MOT0 H B TO K€ BpeMs AJIs APYTUX COIO3HBIX FOCYAapcTB, MPUUEM 3TO HE CO3J1AET IS HUX
HEoOX0aUMOCTH (TIO0OHO JIOASM B €CTECTBEHHOM COCTOSIHUM) TOAYMHUTHCS MyOnnd-
HBIM 3aKOHaM M UX NpUHYXAEHUIo» [28 c.274]. Haponsl B KauecTBe rocyJapcTB Kak
CyOBEKTOB MEKIAYHAPOAHOTO IMpaBa OH IpeAjaracT pacCMaTpHBATh M0 AHAJIOTHH C OT-
JEeTbHBIMH JINYHOCTSIMA — B €CTECTBEHHOM COCTOSHHHM MEXIy HUMU HEH30eXHa BOITHA.
OnHako «pa3yM C BBICOTBHI MOPAJIEHO 3aKOHOJATEIbCTBYIONIEH BIacTH, 6€3yCIOBHO, OCY-
IaeT BOMHY Kak IIPaBOBYIO KaTEropuio» [TaM e, ¢.274] — BoiiHa ecTb UMEHHO €CTECT-
BEHHOE, a HE IPaBOBOE COCTOSHHE MEXKIYyHApOAHBIX OTHOIIEeHuH. I[lpenmomaraemsrit
KanToM «co1o3 HapomoB» NODKEH OBITh HMEHHO MPABOBBIM «COIO30M MHPa», KOTOPBIA
OTJIMYAETCS] OT MUPHOTO JI0rOBOpa — LENbI0 TAKOI'0 JOTOBOPA ABJISETCSI OKOHYAHHUE OHOH
KOHKPETHOM BOMHBI, LI€NIb COK03a HAPOAOB €CTh KOHELl BCEM BOMHaM M HaBcerna. [lonstue
MEKIYHApOJHOrO MpaBa Ha MpaBa Ha BoWHY A KaHTa BOOOILIE HEMBICIHMO - B TAKOM
cllydae 3TO JOJDKHO OBITH MPaBO «HE MO OOIIE3HAYMMbIM BHEIIHHM 3aKOHAM, OTPaHUYH-
BaIOLIMM CBOOOJY Ka)XI0TO OTIEJIFHOT'0 YeJI0BEKa, a 0 OJHOCTOPOHHUM MaKCHMaM Kax-
JIOTO CHJIOH pemaTh BOMPOC O mpaBe» [TaM ke, ¢.275]. [Toatomy dopmoit peanusamnuu
UEU MEKIYHAPOIHOTO MpaBa AOJKEH CTaTh HE HOBBIH CaMOCTOSITENbHBINA CyObEeKT — MU-
poBasi pecriyOiIHKa, a COI03 peciyOIrK, OTBEPralolinX BOWHY, COI03 MOCTOSHHO CYIIECT-
BYIOIIMH U pacHIMPSIOLIHICSL.

Cor03 rocyapcTs, 3aKII0UaEMbIi B LESIX JOCTHKEHUS MUPA, A0JDKEH OBITh HMEHHO
«COI030M Hapo/0B», a HE CAMOCTOATENBHBIM IFOCYJapCTBEHHBIM yCTpoiicTBOM. Takoil op-
raH NpU3BaH TOJBKO MPEIOTBPAIIAaTh BOMNHEL, & IPUHYAUTEIbHbBIE CAHKIINN, KOTOPBIMH OH
JOJDKEH pacrnonaratb, HI KOUM 00pa3oM HE JOJDKHBI YIIEMIISATh HAMOHAJIBHOTO CyBepe-
HUTETa OTHCNBHBIX pecnyOnuK. Takoil opraH NpU3BaH XPaHUTb MHPHBINA COI03 TOCY-
JapcTB, OBITH XpaHUTEIEM CBOOOIBI M HE3aBHCHMOCTH KaKIOro Hapoja, 3allUTHUKOM
BceoOIIIero Mupa.

Takoe opopmiieHne MEXAYHAPOAHOTO MpaBa, o KaHTy, JOMKHO MpeaycMaTprBaTh
«IIPaBO BCEMHUPHOTO IPa)kIaHCTBa», KOTOPOE OH 00OCHOBBIBAET TE€M, UTO «I1€PBOHAYAIb-
HO HHUKTO HE UMeeT OOJIBIIEro mpasa, YeM APYrod, Ha CYIIECTBOBAaHHE B 3TOM MECTE», a
«TIpaBO Ha 3EMHYIO MTOBEPXHOCTHY» MPHUHAIIEKUT BCEMY UEIOBEUECTBY [TaM ke, c.276].
OTO O3HaYaeT, YTO Ka)<Iblii BIIPaBE€ PAacCUUTHIBATH HA CBOOOAHOE IMOCEIIEHHE JH000ro
MeCTa «3€MHOM MOBEPXHOCTH», YTO JOJDKHO OBITH 3aKPEIJICHO B MPaBe Ha «TOCTEIPUUM-
CTBO» KaK IPaBO Ka)I0r0 Yy>KECTPaHLIa, B KaKylo Obl CTpaHy OH HU MPHOBLI, HE OBITH TaM
NPHUHATHIM B KadecTBe Bpara. [loka dyskectpaHen BeaeT ceOs B 3TOH cTpaHe MHPHO, TO
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HUKTO HE BIIpaBe 00pallaThCsi C HUM BPaxIeOHO — HErocTEIPUUMCTBO MPOTHBOPEUUT
€CTECTBEHHOMY MPaBy KaXJI0TO.

OTHoIeHNE K MEKIYHApOIHOMY MpaBy M ero oueHka B ¢wmiocoduun ['erenst uneie.
EnuHCTBEHHBIN NPUHINI, HA KOTOPOM OCHOBBIBAE€TCS MEXAYHapoaHOE MpaBo, mo ['ere-
JII0, COCTOMT B TOM, YTO IOTOBOPHI MEXKIy rOCYJapCTBaMU ODKHBI BBINONHATHCA. OnHa-
KO, IOCKOJIBKY TOCyIapCTBa — CYBEpEHHbIE OOpa3oBaHMs, TO, MO MHEHHMIO ['erens, B
OTHOILIEHUH APYT K JPYTY OHU HaxXOAATCA, KaK 3TO HU CTPAHHO, B ECTECTBEHHOM COCTOSI-
HuHU. Ha ero si3pike 9TO 3HAYUT, YTO UX MpaBa OCYLIECCTBIIIOTCS B UX K€ «OCOOEHHOH BO-
ne» [2, c¢. 366]. BceoOmee xe MOAYMHEHHE MEKIYHAPOTHOMY 3aKOHONATEIBCTBY OH
paccMaTpuBaeT TONbKO KaK JOHKEHCTBOBAHHE, KOTOPOE BCEr/la ONPOBEPraeTcs AeiCTBH-
TENbHOCTHI0. «KaHTOBCKOE MpeACTaBiICHHE O BEYHOM MHpE, MOIIEPKUBAEMOM COI30M
rOCyJapcTB. .. IPEIolaraeT corlacue rocyiapcTB..» - Numer ['erens, a 370 coryiacue 1
€ro OCYILECTBIEHUE, IO €r0 MHEHUIO, - JINIIb JAEN0 ciaydas. MUp MOXKET HAcTylHTh
TOJILKO TIOCJI€ BOIHBI, UMEHHO «BOMHA COAEPKHUT B cebe ompeercHne MEeXIyHapOAHOT0
MpaBa, yCTaHABIMBAIOIIEE, YTO B BOIHE CONIEPIKUTCS BO3ZMOXKHOCTH MUpa» [2, ¢.368] —
paccyxnaer oH. Hax rocymapcTBaMu HET, Kak OH BBIPA)aeTCsl, «IPETOpay, Kaxa0e 0Cco-
OEHHOE rocyIapcTBO BIIPaBe OTCTaMBATh COOCTBEHHOE Oaro B BOWHE, OHO €CTECTBEHHBIM
00pa3zoM MOXKeT BOWHOW pearupoBaTh W Ha TASIIYIOCS, IO €ro MHEHHIO, B MOJIUTUKE APY-
TOro rocyiapcTBa OMacHoOCTh st ceds [2, ¢.369]. Paccynuth, B KOHEUHOM CUETE, MEXKTO-
CYJapCTBEHHBI CIIOp, KPOME BOHHBI MOXET TONBKO CYI «MHPOBOIO AYXa», «CYA
ucTopum» [TaM xe]. MupoBast HCTOpHS e pacHopspKaercs Tak, 4TO ONPEAETIeHHOM CTy-
MIEHN Pa3BUTHS MUPOBOTO JIyXa, ONPENCIEHHON MCTOPUYECKOM 3IM10XE MOYKET COOTBETCT-
BOBaTh OJJHO TOCYJApCTBO, OIMH Hapo[, *KMBYIIMHA HMEHHO Ha 3TOH CTyIleHH ayxa. Torna,
KOTJa ONpenelieHHas CTyleHb Ayxa oOpeTaeT, Kak muiier [ erenpb, «cBoe aOCONIOTHOE
npaBo» [2, ¢.371], Torna «KuBYIIMI Ha 3TOM CTYIEHM MHPOBOIO 1yXa Hapoxd M €ro nies-
HUSl 00peTaloT CBOE OCYIIECTBICHHE, M CUACThE, U claBy» (TaM xe). Takoe oOpereHue u
CYacThe MOXET BBINIACTh Ha JIOJII0 OJHOI'0 HapoJa OJUH pa3 B UCTOPHUM, HO TOT/Ia MPH €ro
a0COJIOTHOM IIpaBe BCE OCTaJIbHbBIC HAPOABl OECIIPaBHBL, «H OHH, MTOJOOHO TEM, Ubs 110Xa
MUHYNa, OOJNbIlIe HE MPUHUMAIOTCS B pacyeT BO BCEMUPHOW muctopum» [2, c. 372] (BoT
Takas Heynadal).

Emé onuu moBop Al MPOTUBOIOCTABICHUS! KAHTOBCKOW M TEreneBcKor ¢umocodun
MpaBa JaeT UX B3TJISA M OLIEHKA COCIIOBHBIX pasinuuuil. KaHT B cBoell Mojeny mpaBoBOro
rocyJaapcTBa HE BUJUT MECTa COCIOBHBIM Pa3NuuMsM, a ['erens cuutaer HaJIM4YHME COCIIO-
BU HEOTHEMJIEMBIM IPU3HAKOM T'Pa’KJaHCKOrO OOIIECTBA.

IMosicHsist cBO# Te3uC 0 HEOOXOAMMOCTH COXPAaHEHHUSI B TPaKJaHCKOM OOIIECTBE CO-
CIIOBHBIX pa3nuyiui, I'erens mumer o ToM, YTO MPOTHBOIOCTaBICHUE (OPMAaJILHOTO pa-
BEHCTBA W NPUPOTHOIO HEPABEHCTBA «OTHOCHUTCS K OONAacTH IIyCTOrO paccyaKay,
KOTOpBIN CBOE TOJDKEHCTBOBaHME (pa3yMHOE TpeOOBaHNE PAaBEHCTBA) WILTIO30PHO PUHH-
MaeT 3a «peajbHoe U pasymHoe» [2, c. 240]. «Pa3HOOOpa3HbIC CPEACTBaY», MPOAOIDKACT
I'erensb, ux aBrXeHue U 0OMEH 00pa3yloT «BceoOIIre Macchl, Tak YTO BCSI COBOKYITHOCTh
¢dopmupyercs B 0COOCHHBIE CHCTEMBI MMOTPEOHOCTEH, UX CPENCTB M TPyHa, Clocod U Xa-
PaKTepoB yOBIETBOPEHUS U TEOPETUUECKON U MPAKTHUECKOH KYIBbTYPBI, - B CUCTEMBI, 110
KOTOPBIM paclpenieneHbl HHANBUIBI, - B pa3Inune cocaoBUi» [2,¢.241]. Hammuue cocno-
Buii (mo ['eremio, cyOcTaHIIMAIBHOTO (3€MIICAETBLbI), TPOMBIIUIEHHOTO (PEMECICHHHUKH,

45



TAPAHT1.E.

(aOpHKaHTHI, TOPTOBIIBI), BCEOOMIEro (YMHOBHUKN)) TpeOYyeT CBOEH peann3aliii B HHCTH-
TyT€ COCJIOBHBIX MpPEACTAaBUTENEH, AEMYTaTOB, MO MOBOLY KOTOPBIX, OTMedaeT I'erens,
OBITYeT MHEHHUE, YTO OHU SIKOOBI MOHUMAIOT, Yero XO4eT HapoJ U 3HAIOT, YTO HJIET eMy Ha
nonb3y. OnHaKo HA camMoM Jiene, yOeXxaeH OH, «HapoJ...NMPEeACTaBIseT coboi Ty 4acTs,
KOTOpasi He 3HAET, Yero OHa XO4eT. 3HaHHe Yero Xo4ellb, a TeM OoJiee 4ero xouer B cebe
U 1751 ce0sl cymas BOJisl, pa3syM — IUIOJ INTyOOKOro MO3HaHUS M pa3yMeHHs, YTO HIMEHHO U
HE ecTh Jeno Haponxa» [2,c.340]. Takum 3HaHueMm, 1o I'eremto, o0iagat0T UMEHHO TOCY-
JapCTBEHHBbIC YHHOBHHMKH, HMEHHO OHH B COCTOSHHH «0€3 COCIOBHBIX IpEACTaBHTENEH
COBEpILIATh HAWITyUIllee» [TaM Ke).

B ornnune or I'erenst KanT kak akTUBHBIM CTOPOHHUK HJEM PaBEHCTBA JIENHUT BCEX
YJICHOB I'Pa)XIaHCKOr0 O0IIecTBa HA AKTUBHBIX M MACCUBHBIX rpakiaH. [laccuBHBIE — Bee
Te, KTO «BBIHY>KACH MOAJEPKUBATh CBOE CYILIECTBOBaHME (TUTAHUE U 3aIIUTYy) HE COOCT-
BEHHBIM 3aHATHEM, a MO PACIOPSDKEHHIO APYTUX (32 UCKIIOYEHHWEM PaCIOpSKEHUS CO
CTOPOHBI TOCYZApPCTBA)», a Pa3sHULA MEXAY HMacCCUBHBIM W aKTUBHBIM TaKOBa e, KaK U
MEXKAY JOMAIIHUM YYUTEIEeM M MIKONbHBIM IpernonaBaTeaeM, MeXI1y 00pOUHBIM KPecTb-
STHUHOM U apeHnaTopoM [3,c. 235]. Crano ObITh, 3TH pa3auyusl BIOJIHE YCTPAaHUMBI, OblIa
Obl Ha TO BOJII MHAMBHIA, a, TIABHOE, HUKOMM 00pa3oM» HE MPOTHBOpeYaT CBOOOAEC U
PaBEHCTBY ATHX JHI] KaK JIIOJe, KOTOPbIE BMECTE COCTABIISAIOT HAPOI», a MOJOKUTENb-
HBIE 3aKOHBI, KOTOpBIE 3TOT HAPOJ MPUHHUMAET U Ha KOTOPHIE NAIOT COTNIacue ATH JIULa, He
JOJDKHBI TPOTUBOPEUUTH UX CBOOOJIE, @ CAMH OHH «HE JOJKHBI TPOTUBUTHCS BO3MOXKHO-
CTH MEPEUTH M3 ATOr0 MACCUBHOIO COCTOSIHUS B akTHBHOE» [3,c.236]. Ha yem ke KOH-
KpPETHO OCHOBaHa IpakJaHCKas aKTHBHOCTH? Ha HeoTheMiIeMBIX NMPaBOBBIX aTprOyTax
rpaxkIaH, KOTopeiMH, o KaHTy, sSBISIOTCSA «cBOOOAA KaXKJOr0 HE MOBUHOBATHCS HHOMY
3aKOHY, KpOME TOr0, Ha KOTOPBIM OH JjaJI CBOE COIVIaCHE; IPakJaHCKOE PaBEHCTBO — IPH-
3HaBaTh CTOSALIMM BBIIIE ce0sl TOIBKO TOTO B COCTaBE HApOAa, HA KOT'O OH UMEET MOpPaib-
HYI0O CIOCOOHOCTH HaJlaraTh TaKWE >K€ IPAaBOBBIC OOS3aHHOCTH, KaKHE 3TOT MOXKET
HaJaraTh Ha HETO; B-TPETbUX, aTpHUOYT IPa)KAaHCKOH CaMOCTOSTEIBHOCTH — OBITH 00-
3aHHBIM CBOMM CYLIECTBOBAHUEM U COJEpKAHUEM HE IPOU3BOILY KOr'0-TO APYroro B CO-
CTaBe Hapojaa, a COOCTBEHHBIM INpaBaM M CHJIaM...B MPaBOBBIX JAeNax TpakJaHCKas
JUYHOCTH HE IOJKHA OBITh MpencTaBieHa HUKeM Apyrum» [3, c. 235].

Kax MoxxHO yBHIIETB, CyllecTBEHHas pa3Hula nosunuii Kanrta u I'erens mo Bompocy
00 ycTpoiicTBe Pa3syMHOrO Ipa)kIaHCKOTO OOIIECTBa CBS3aHAa C Pa3HBIM MOIXOIOM K ca-
MOMY IOHSTHIO «HApOJ» M OTBETY Ha BOIIPOC O €r0 POJIU B IPOSICHEHUH CYTH, CMBICHIA U
npenHaszHadeHus rocynapcrsa. [lozunusa KanTta mpocta v MOHATHA, OH, MOXHO CKa3athb,
3agaeT cebe BOMPOCH: MOYEMY JIIOIN JODKHBI XKHUTh B rocyaapcTBe? Kak MOKHO MOHSTH
MIPENMYILECTBA TPAKIAHCKOTO COCTOSTHUS TI0 OTHOILIEHHUIO K €CTECTBEHHOMY? Ha OCHOBE
9Yero MOKHO MBICIIMTB NPaBOMEPHOCTH rocyaapcrBa? M oTBedaer: rocyaapctBo odopasyer
caM Hapo[, Uaes rocylapcTBa, Kak Obl «rapaHTHPYIOLIas» eMy HpaBo ObITh, «aKT, Yepe3
KOTOPBIM caM HapoJ KOHCTHUTYHPYETCS B TOCYIapCTBO» €CTh MEPBOHAYAIBHBIN JOTOBOP.
DTO TaKo# JOroBOp, COCTOS B KOTOPOM, «Bce (omnes et singuli) B cocTaBe Hapoma» co-
BEPLICHHO OCTABISIIOT «JIMKYyI0, HE OCHOBaHHYIO Ha 3aKOHE CBOOOAY», H BCTYNAlOT BO
BCEOOIIYI0 3aBUCUMOCTh, OCHOBAHHYIO Ha 3aKOHE, YEJOBEK XK€ MPH 3TOM IpHOOpeTaeT
cB0OOY BOOOIIIE KaK 3aBUCHMOCTb OT «€T0 COOCTBEHHOM 3aKOHOIATEIbCTBYIOMICH BOIM
[3,c. 237].
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s erens ke «Hapom» €cTh YEpHb, TO €CTh, MHOTHE, TO €CTh, Hepa3yMHsIe. [1oaTo-
My U K HJIe€ T0rOBOpa, U3 KOTOPOH BO3MOYKHO MOHATH CYTh TOCYIApCTBa, Y HETO COBEp-
LICHHO WHOE OTHOIICHHE — JOTOBOPOM MOKHO OOBSCHUTH TOJBKO BEIIHBIE OTHOIICHUS,
OTHOIICHUS] COOCTBEHHOCTH, TOCYJapCTBO K€ UMEET, TI0 ero MHEeHHIo, nHylo chepy, «0o-
Jiee BBICOKYIO o cBoel npupoae» [2,c. 130]. Kputukys Kanra, on numer, 4To «IpuBHE-
CEHHE JOTOBOPHOTO OTHOLICHHS, TaK K€, KaK W OTHOLICHWH YacCTHOW COOCTBEHHOCTH
BOOOIIIE, B TOCYJapCTBEHHOE OTHOIICHUE MPUBENO K BEMYAMIICH MyTaHUIE B TOCYAapCT-
BEHHOM IIpaBe U AEHCTBUTENBHOCTH» [2,c.129]. IpyruMu crnoBaMu, uaes JOrOBOPHOTO
MIPOUCXOKIEHHS TOCYIapCTBa, IO €F0 MHEHHIO, IPUHMKAET CTaTyC CaMOro rocyJacpTsa,
a 3a TAaKUM «YHI)KEHHEM) CIIEYET, COOTBETCTBEHHO U HEMIOHUMAaHUE, HE3HAHUE €r0 CYTH.
OTO0 HE3HAHUE CYTH TOCYJapCTBa BEJET K HETOHNMAHMIO CYTH YEJIOBEKa, €ro Ha3Ha4YeHus,
Be/Ib «MHOMBHIBI HE MOT'YT IO CBOEMY IPOM3BOIY OTAEIUTHECS OT TOCYIAapCcTBa, TaK Kak
OHU SIBJISIOTCA €T0 rpa’kJaHaMH ¢ MPUPOTHON CTOpoHBI. PasymMHOE Ha3HaueHHe YenoBeka
— XHUTb B TOCYAApCTBE...KaKAOMY aOCOMIOTHO HE00XOIMMO OBITh B TOCYIApCTBE»
[2,c.130]. He rocynapcTBO siBAsieTCSl MPOIYKTOM COBOKYITHOM BONHU JIOJEH, a, HAIPOTUB
TOr0, YEJIOBEK — MPOIYKT TOCYIapCTBa, 3TO TOCYAAPCTBO «IODKHO JaBaTh pa3pelleHue
BCTYNUTBH B HETO WJIM BBIMTH M3 HETO; ATO, CIEJOBATENBHO, HE 3aBUCHUT OT MPOM3BOJIA OT-
JEeNBHBIX JIIOJEH, M TOCYIapCTBO 3WKAETCSA TEM CaMbIM HE Ha JIOTOBOPE, MPEINOCHIIKON
KOTOPOT'O CIIY>)KHT ITPOM3BOJI» [TaM Ke].

Paccyxnenus o norosope oOHapyxuBaioT, uto KanT u ['erens npuaror paszHoe 3Ha-
YeHHUE TOHATHIO «IPor3BONI». KaHT akTHYecKu moj MporU3BOJIIOM IIOHMMAET OCO3HAHHOE
XKeJJaHHue AeHCTBOBAThH 10 COOCTBEHHOMY YCMOTPEHHUIO, @ UMEHHO: O/IHA U3 TJIABHBIX CIIO-
COOHOCTEH IylH, CHOCOOHOCTD JKeJTaHus, MOXKET peai30BaThCs Kak Obl U3 ce0s caMoi, a
HE 3aBUCETh OT BHEIIHUX OOBEKTOB, TO €CTh, YETIOBEK MOXKET ACHCTBOBATH, KAK TOBOPHUT-
csl, IO BelleHuIo aymu. Ecin Obl 4enoBeK pyKOBOACTBOBAJCS TOJIBKO CBOMMH CKIIOHHO-
CTSMH, YyBCTBEHHBIMH MTOOYKIICHUSIMH, TO €r0 MPOU3BOJ ObLIT OBl YHCTO KUBOTHBIM, HO —
U B 9TOM BCe€ JIeJI0, - YEIOBEUECKHUI MPOU3BOJI HE «IHCT» (HE OIHOPOJEH), B HEM BCerna
€CcTh M pa3yMHas KOMIOHEHTa. Eciu y pasyma ecTb COOTBETCTBYIOIIMI HABBIK, TO MTPOM3-
BOJI MOXET ONMHPAThCs TOIBKO Ha pa3yMHBIE OCHOBaHUs, TO €cTh, M0 KaHTy, OBITH CBO-
OOHBIM.

I'ereneBckoe MoOHMMaHUE MTPOU3BOIIA, €CITH MOXKHO TaK BBIpa3UThCs, OoJiee TparuuHo:
MPOHU3BOJ €CTh MPOTHBOpEUHeE, YTBepkaaer oH. OObYHO, B 00MXOAE, TO €CTh, OOBIYHBIC
JIIOAW TIPOU3BOM MPUHUMAIOT 332 CBOOOAY — JyMasi, YTO, €CJIN Y HUX €CTb BBIOOp, TO €CTh U
cB00O/a. DTO MITIO3US: «OOBIKHOBEHHBIHM YEIOBEK I0JIaraeT, YTO OH CBOOOJCH, E€CITH eMy
JI03BOJICHO JEHCTBOBATH IO COOCTBEHHOMY MPOM3BOIY, MEXAY TEM, UMEHHO B MPOU3BOJIE
3aKJIFOUeHa TIPUYMHA ero HecBoOoAb» [2,c. 81]. Todka 3peHHs] OOBIYHOTO YellOBEKa, Ha
KOTOpYIO caM ['erefb cMOTPHUT Kak OBl CBBICOKA, HE MO3BOJAET MOHAThH, YTO €CTh MCTHH-
Has cBo0OJa, HO B KA4EeCTBE HJEU OHA JOCTYIHA TOMY, KTO MOJIHSUICSA Ha BBICHIYIO CTY-
MIeHb TMO3HAHMSI HCTUHBI, Ha 5TOM CTYIEHU CTAaHOBUTCA SCHO, YTO MCTUHHOE MPaBO U €CTh
cB00O/Ia, TO €CTh, BBICIIAS CTYIEHb Pa3BUTHA pa3yMma. 34eCh CTAHOBHUTCS OTUCTIIUBO BU/-
HO To, uTo ['erens Ha3piBan Kpyrom B ¢uiocodpun - «dunocodpus odpasyer Kpyr» [2,c.
61] — u obpasyercst o Torna, koraa ¢punocod, Mpolas Kak Obl «CKBO3b» TPYIHOCTH HO-
3HaHUS, MPUAS K TPOTUBOPEUUSIM, MO3BOJSET ce0e MPONUTH U «CKBO3bY» HHX, JAOCTHras
BBICIIIEH CTYIEHH TEOPETUYECKOrO MO3HAHUS, IPUXOIUT K TTO3HAHHIO TOTO, C YEro MO3Ha-
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HUE Havaioch. [IOHATHO, UTO A1 «OOBIYHOTO» YENOBEKa STO MPAKTHUECKU HEIOCTYITHO,
3T0 1100 OTKphIBaeTcs reHuansHoMy ¢uiocody ([eremo?), nubo 3ToMy Hamo AOITO
yuutbes (y [erensi?): «MpIcib 0 paBe HE €CTh HEUTO TaKoe, YeM KaXKAbli o0fafaeT He-
MIOCPEICTBEHHO; JIUIIb MPAaBUIBHOE MBIIIJICHUE €CTh 3HAHUE U [TO3HAHUE NIpeaMeTa, U 1o-
3TOMY Hallle MO3HaHUE JOJDKHO OBITh HaAY4IHBIM» [2, .58].

Touka 3penus Kanta 31€ch NpUHIMNHAIBHO MHAsE — 3TO TOYKA 3pPEHHS] UMEHHO
«OOBIYHOT0» YENOBEKa, KOTOPbI HE MOXKET MOHATh, KAK MOXXHO MBICIHTH MPOTHBOpE-
yrsMu. Hanuune npoTuBOpeuns i 4eJoBeKa 3APaBOro paccyaka, TO ecTh, CIOCOOHOT0
paccyknaatb, CyIuTb, BCEraa SBISETCS NPU3HAKOM OLIMOKH, CBOEOOpa3HBIM CTOI-
CUTHAJIOM JJIs TO3HAaHUA. MBIIIEHNE ¢ TPOTUBOPEUUAMH, TO €CTh, TUAJIEKTHKA, A1 KaH-
Ta BCErza €cTh WIUTIO3MA, «JIOTMKa BUAMUMOCTH» [cM.4], TpeOyromas yctpaHeHus. Kpome
TOro, IO BOIIPOCY O CBOOOAE (a Takxke 0 OeccmepTun Aymu U ObiTuu bora) HUKTO, Haxe
caMblil MCKYIIEHHBIH (uiocod He MOXKET 3HaTh Ooiblie JI000ro OOBIMHOTO YEeNOBeKa
MMEHHO NOTOMY, YTO Ha 3TOT BOIPOC 3HaHHWE HE MOXKET JaTh OTBET. MIMEHHO MO3TOMY
KaHTOBCKas ¢uiocopusi B KayecTBE CMBICIOBOTO SApa, CBOEOOPasHOH «cepIleBHHBD»
HUMEET UCI0 MOPaJbHON aBTOHOMHH JIMYHOCTH, a 0€3 MOHUMaHHsI TOTO, YTO €CTh MOPab,
HENb3sl MOHATHh CMBICII M Ha3HAa4YeHHE IpaBa. JTOT «MOPAJIbHBIN 3aKOH BHYTPH MEHA» -
YHHUBEPCATBbHBIN MOCPEIHUK MEKIMYHOCTHBIN OTHOLIEHHM, OJarogapsi KOTOPOMY KaKIbIi
MOXET TOHSTh, YTO MOSI CBOOOJa MOXET MMETh TOJIbKO OJHO OrpaHHYeHUE — CBOOOIY
npyroro. «lloHsTHE TpaBa MOXXKHO YCMOTPETh HEMOCPEICTBEHHO B BO3ZMOKHOCTH COYe-
TaTh B3aWMHOE TIPHHYXKIEHHE CO CBOOOmON kaxmoro» - mumier Kanr [3, c.141]. Koms
CKOPO KaKIbIH pa3yMHBIH YENIOBEK YK€ MMEET MOpajbHBIN 3aKOH BHYTPHU ceOs, IpaBo U
JOJDKHO UTPATh POJIb TOTO, YTO CTOUT Ha CTPa)Ke MOPAIbHOW aBTOHOMHUH CBOOOTHOHN JINY-
HOCTH, JINYHOCTH, CIIOCOOHOH caMoil cebe maTh 3akoH. OTcCroma M 3HAMEHUTHI KaHTOB-
CKHI «BceoOmmii mpuHUMN MpaBa»: «lIpaB mr000i MOCTYMOK, KOTOPHIA WJIM COTJIACHO
MaKCHMe KOTOPOro cBOOOJa MPOM3BOIA KaXKIOTO COBMECTHMAa CO CBOOOJON Ka)KIOro B
COOTBETCTBUHU CO BCEOOIIMM 3akoHOM» [TaMm xke, ¢.140]. ['ocymapcTBo u ecTh pe3yibTaT
00ILECTBEHHOI' 0 I0T0BOPa KaK JOrOBOpa YK€ CBOOOIHBIX, Pa3yMHBIX, MOPAIbHBIX JINYHO-
CTel.

[loHnMaHue cyTH U cMbICiIa COOTHOIIEHHS MOpald M MpaBa ['ereneM coBepiieHHO
uHble. KpUTHKYS KaHTOBCKMI MPUHIINI, OH MHIIET O ero «popMaau3mMe» U MpUBEPKEH-
HOCTH 3aKOHY MPOTHBOPEUHs (TO €CTh, O TOM, UTO 3aKOHBI JJOTMKH B HEM HE HapyIlIeHbl!),
a TaKKe O «IOBEPXHOCTHOCTU MEICHE» [2, ¢.90], Ha KoTOopoi oH ocHOBaH. CaM e OH
TpPakTyeT U0 IpaBa MPeAeIbHO MIMPOKO, TaK KaK, B KOHEUHOM CYETE, OHO €CTh MHpPO-
BOM MPOIIECC — MPOLIECC caMOopean3ali CBOOOAHOTO pa3yMa, Iyxa, uied. ITOT Mpolecc
W JIOTHYECKUW, U UCTOPHUUECKHM, TIO3TOMY, YTOOBI MOHSATH BO BCEW TIIyOMHE M IIHPOTE
CIIOXHEUIIYIO U3 HeH, UACIO MpaBa, HaA0 ObITh SHIUKIONEANYECKA 00pa30BaHHBIM Ye-
JIOBEKOM, a BBICILIEH CTYNEHBIO MMO3HAHUS SIBIIAETCS, KaK MU3BECTHO, 10 I'erento, TeopeTu-
yeckas ¢punocodust. YToOBI MOHITH UACIO MPaBa, HAO KakK Obl MOJHUMATHCS 110 BUHTOBON
JIECTHHUIIE, BEAYIEW BHU3, CMBICT UJEU DPACKPBIBAETCS BMECTE C IIO3HAHHMEM CTyIIeHEl eé
pa3BUTHA — aOCTPAKTHOTO MpaBa, MOPAJILHOCTU M HpaBcTBEHHOCTU. Ha mocnenueii crymne-
HU MBI IOHMMAEM, UYTO BO BCEH MOJHOTE peain3yeTcs MpaBoO TOJIBKO B FOCIOACTBYIOIINX
HpaBax, B HPaBCTBEHHOCTH, KOTOPOH He ObIBaeT 06e3 rocynapcTBa, MoITOMY «rOCyIapcTBO
€CTh JeHCTBUTENBHOCTh HPABCTBEHHON MJIEH — HPABCTBEHHBIH IyX KaK O4eBHIHAsS, CAaMOM
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ceOe sicHas1, cyOcTaHIIaNbHAsL BOJISL, KOTOpPasi MBICIUT U 3HAET ce0S U BBIMOJHSIET TO, YTO
OHa 3HAET U MOCKOIBKY OHa 3TO 3HaeT» [2, ¢.279]. Bce aTu cTyneHu ecTh CTyNEeHU pa3Bu-
THSI CBOOOABI, OTCIOJIa M TereieBCKOe MOHMMaHHUe MpaBa: «IIpaBo ecTh BOoOIIe cBOOOAA
Kak unes» [Tam xe, c.89]. Mopanib ke B 3TOM KOHTEKCTE €CTh TOJIbKO OJIHA U3 CTYyIEHeH
pa3BUTHA UJCH TIPaBa.

Utax, MBI BUAMM, YTO B KAaHTUAHCKOH M TereieBCKoi (Quiocouu NaroTcs MPUHIH-
MUAbHO Pa3UYHble BApHAHTHI 00OCHOBAHUS MpaBa, OCHOBHOW BOIPOC KAHTOBCKOM (H-
nocopuu TpaBa: «KaKUM JOJDKHO OBITH TIpaBo?», OCHOBHOM BOMNPOC TereieBCKON
¢unocodun npasa: «kak mo3Hath npaBo?». M. KaHT kak Obl mogUMHSET MPaBO MOpaIn
(KaK CpencTBO — LeH) U AaeT MOpajibHOe 00OCHOBaHME TpaBa, a I'.-B.-®. ['erens noquu-
HSIET MOpaJb MpaBy U 0OOCHOBBIBAET MOpANIb MPAaBOM, a CaMO MPABO KakK Hest B ero Qu-
nocopun He Tpebyer obocHoBaHus. OCHOBHOW BOMPOC KaHTOBCKOH (uiiocoduu mpasa:
«KaKUM JTOJKHO OBITH MPaBO?», OCHOBHOM BOIIPOC TereieBckoi pumocopuu mpasa: «kax
MO3HATh NPaBO?».
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CraTTs aHaji3ye OCHOBHI METOAOMOTI4HI PO3XOKeHHs Y pinocodii mpasa 1. KanTa n
I'. Terens. 3aTBepIUKYEThCS, IO Y HUX IA€ThCS MPUHLUIIAIBHO Pi3HI OOIPYHTYBaHHS
npasa: KaHT oOrpyHTOBYe IpaBO MOpaIIO, BCECBITHUM MOPalbHUM 3aKOHOM, a ['erenb
MoOpaiib OOTPYHTOBYE IpaBOM, CaMo IPaBo SIK iiesi OOIpyHTYBaHHS HE MOTpeOye.
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JieprKaBa.

Taran P.E. The methodological difference Kant’s and Hegel’s versions of
substantiation of law.

The article analysises the main I. Kant’s and G. Hegel’s methodological difference at
philosophy of law. The author contends that Kant and Hegel gave on principle differen
substantiation of law: Kant grounds law by moral, but Hegel grounds moral by law, right
itself as idea doesn’t demand the substantiation.
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MPABO SK CUCTEMA (3ArAlTbHO-TEOPETUYHUW ACIMEKT)

VY craTTi AOCHIIKYEThCS 3arallbHOTEOPETHYHI Ti 3araJbHOMETOMONOTIYHI MHUTaHHSI
JOCHTIDKEHHS. TIPOOJIEeMH CHCTEMHHUX XapaKTEPUCTHK Ta CTPYKTYPHUX OCOOIHMBOCTEH
rpasa.

Kirouoni croBa: cucrema mpasa, CTpYKTypa IpaBa, CTPyKTypa 00’ €KTa, Tairy3b pasa,
MiArasy3b Mpasa.

SIx muTaHHs Tpo 3MICT 1 popMy IpaBa, Tak 1 MUTaHHA PO HOTO CTPYKTYPY € OJHIEI0
3 LHEHTPaJbHUX MPOOJIeM I0pUANYHOI HAYKH 1 IPaKTUKHU, po3po0Ka KOTpUX Oe3rocepeTHbO
MOB'sI3aHA 3 YJAOCKOHAIIOBAHHSM JIIFOYOT0 3aKOHOJABCTBA CyO'€eKTaMM Koau(DikariiHol
JUSUTBHOCTI (3 METOFO MOJIIMIICHHS HOro SIKOCTI Ta MiABUINECHHS e()EKTUBHOCTI IIPaBOBOTO
pETyJIIOBaHHS CYCHUIBHUX BITHOCHH), ajke Ak 3a3Hadae [I.M. PaGinoBuu: "cucrema
mpaBa - 00'eKTHBHA OCHOBA CUCTeMaTH3allil 3akoHogaBcTea" [1, ¢.79-82].

[IpobnemHa cuTyarisi, y KOTpiii 3HaXOMATHCS JOCHITHUKH CHUCTEMHHUX XapaKTepH-
CTHK, CTPYKTypHUX O0COONMBOCTEH mpaBa [2, c.62-66], GaraTo B YoMy OOyMOBJICHA
ICHYBaHHSM Di3HUX MiAXOMAIB IIOAO PO3YMIHHS KaTeropii «cTpykrypa». barato B womy
came 11 00CTaBMHA iICTOTHO BILTUBAE HA 3MICT Ta PIBEHb TCOPETUYHOI PO3pOOKH TIpobIIe-
MU CTPYKTYPH TIPaBa, € YAHHUKOM CIIOPiB PO MPUPOAY IIET CTPYKTYPH, 1l THITH, €IeMEcH-
1, po3sutok Tomo (C.C. Anekcees, JI.A. Kepimos, I1.M. Pa6inoBuu, I1.b. €Brpados Ta
1HI).

Tpeba migkpecaWTH, IO OINIAN JIiTEpaTypu MOKa3ye: BITHOCHO IAaBHO € CTaJIOIO
MO3MLISA, 3TIOHO SIKOI KaTeropis CTPYKTypH 3aiiMae caMoOCTiiiHe Micue y CHCTeMi
THOCEOJNIOTIYHUX KaTeropil. Y mi3HaBagbHOMY mpolieci ii MeTomonoriuHa QyHKIS
TMOJIATAE Y PO3KPUTTI 3aKOHOMIPHOCTEH OOYTOBH 00'EKTIB, 1110 € CKJIATHUMU CUCTEMaMH,
caMe BOHA aKIICHTYE yBary Ha 3B'S3KaX Ta BIIHOCHHAX MiX iX €IeMEHTaMH, a TAKOX Ha
3B'AI3KaX Ta B3a€MOJIIi 3 IHITUMU sSBHIIAMH [3, ¢.166-168; 4].

Crpykrypa Oyab-KOTO IOCHIIKYEMOrO SIBHILNA, SK BiJIOMO, MPHUXOBYE MNPHYUHU
CTAJIOCTI Ta TOCTIMHOCTI JAaHOTO SBHUINA BiHOCHO 3MiH, TIPOIIECIB, B3aEMOiH, IO
BiI0YBaIOTHCS HABKOJIO HBOTO. | caMe Taka XapaKTepHCTHKA CTPYKTYPH y MTPaBO3HABCTBI €
JIOMIHYFOYOI0, OCKUTEKHM BOHA SIK OW aJIeKBATHO BiJIOMBae OCOOIMBOCTI CaMoro Ipasa, io-
T'0 BiIHOCHY CTaOiBHICTb.

Crpykrypa 00'ekTa, i TaKOro 00'eKTa K MPaBo, TAKOXK HE € HE3MIHIUBOIO, KOHCEpBa-
TUBHOIO. YCi CTOPOHHU 1 SKOCTi 00'€KTa PO3BUBAIOTHCS, aJKE 1 CTPYKTypa 00'€KTa Mae
BHYTpPILIHI Ta 30BHILIHI JUKepena pPO3BUTKY. Y 3B'SI3Ky 3 UMM, HE BHUIAIKOBO Cepel
MiJXO/IB 10 BU3HAUYCHHS IMOHATTS JDKEpENa MpaBa, € TaKWi, 3riHO KOTPOTrO JDKEPEIIo
mpaBa pO3yMIETHCS K CHJIa KOTpa Horo TBOpuTh [5, ¢.9]. «TBOpUTH» HE TIIBKU 3HAYUTH
«YTBOPIOEY, alie i 3MIHIOE, PO3BUBAE, IIOHOBIIIOE.

[lepen Tum, sk Ka3aTu MPo 3B'I3KH Ta BiIHOCHHH €JIEMEHTIB, YTBOPIOIOUUX TPABO K
BiTHOCHO CaMOCTIHY CUCTEMY, a TAKOX iX KOMITO3UIlii, €HICTh TOIO, HEOOXiTHO BU3HA-
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YHUTH IIi €TEMEHTU: y AKOCTI BUXIIHUX MIHIMaJbHHX KOMIIOHEHTIB MpaBa, a TaKOX HOTo
MiZICKCTEMH, YacTUHH, iepapxiuHi piBHi. ToOTO Hacammepen Tpeba 3'sicyBaTH, LIO TakKe
MpaBo SIK COLiaNbHa peabHICTh. AJDKE «KOJH € MUTAaHHS 3 YOro CKIaJaeThCs NICBHE SIBU-
11e, To Tpeda, 100 BKa3aTH LIOCH iHINE, CIIOTYYEHHS! KOTPOro YTBOPIOE 1€ SIBUILEY.

B ropuanuHiit mitepaTypi n1aBHO Bxke [6, ¢.21-28] OCHOBHHM i 1O CYTi €JUHUM KOM-
MOHEHTOM TIpaBa BU3HAYAIOTHCS HOpMU mpaBa. CaMe BOHH 1 €, BIIaCHO Ka)Ky4H, 00'€KTOM
KonudikaliitHOT AisUTBHOCTI SIK «iIHCTpYMeHTa» mpaBoBoi pedopmu. He Bumagkoso FOmmk
O.1. nume, mo KI0YOBa JaHKa MPaBoOBOi peopMu, 30KpeMa JIepKaBHOTO YIPABIIHHS, «€
fopuaudHa HopMmay» [7, c.8]. Bsarami ropucnpyneHwiss ocoOiMBY yBary axieHTye Ha
HOPMAaTHUBHOCTI MpaBa, OCKUIBKM caMme y Hill MICTUTbcA O0'€KTHBHA SIKICTb TNpaBa SK
BHPaKEHOI Y 3aKOHI MipH COL[iaIbHOI CBOOOAHM, PEryNIsATOpa CyCUIBHUX BiJTHOCHH, 3aCO0Y
X OXOpOHU Ta 3aXHCTY.

Crig minKpeciuTy, M0 OJHOYACHO HOPMATHBHICTh MpaBa € i HOro KiIbKICHUM ITO-
Ka3HUKOM, Y KOTPOMY PO3KPHBAETHCS CKIAJ MpaBa SK CHCTEMU IOPHUIMYHUX HOPM. Y
upoMy 3B's13Ky C.H. BpaTych -apaBuiibHO BKasye, 10 «KOJIH BUXOJUTH 3 TOTO, IO MPaBo -
e cucTeMa HOpPM, KOTpPi BKa3ylOTh Ha HaJISKHY 1 MOXIJIMBY MOBENIHKY THX, KOTO I Ipa-
BUJIa CTOCYIOTBCS, 1 SIKIIO HOpMa - 1Ie MacIuTad MeBHOI MOBEIIHKH, TO 3pO3yMLJIO, IO CYTh
npasa y ioro HopMaTuBHOCTI» [8, c.43].

Take po3yMiHHS IpaBa Ma€ BEIMKHHA MOTEHIiaJl y MJaHi NPaKTHYHOTO BUKOHAHHS
POOIT CTOCOBHO yIOCKOHAIOBaHHA J1I0YOTr0 3aKOHOJABCTBA, HOT0

cucremMatu3anii Ta koaugikaii, a TakoX 1 U1 peanizamii npaBoBux HOpM [9, ¢.29].
Ane y Toli e Jac, ioro iCTOTHUM HEIOJIKOM € TIOBHA MiUIErIIiCTh mpaBa JepKaBi, il op-
raHam, JepXaBHIl ToOMNiTHIN, a0o, IHAKIIE KaXy4W, - OJCP)KaBIICHHs mpaBa. A Iie HE
30ira€Thesl 3 KOHLEIMIIEIO 1 TPOTrOJIOLIEHH M

VYxpainu sik npaBoBoi aepxkasu (cT. 1 Konerurynii Ykpainn). Takum yuHOM, KaXydu
PO TPaBO K MEBHY CUCTEMY 3arajibHO000B'I3KOBUX HOPM, HEOOXITHO y TOH ke Jac cra-
BUTH Yy 3aJSKHICTh BiJIl HBOTO JAEpKaBy, IHIIMX CYyO'€KTiB MOJITUYHOI CHUCTEMHU
CYCIiIbCTBA.

Bin nmpuponu npaBoBUX HOpM Oe3MOCEpEAHBO 3aJEKHUTH YCs iCHYI0Ya 1 BUHHKAIO4a
MDK HHUMH CiTKa 3B'SI3KiB Ta BIiJHOCHH, TMOPSAOK (KOMITO3HIf) PO3TALIyBaHHA iX Y
uimicHocTi nmpaBa. Humu, K «epBUHHUMMY» KOMIOHEHTAMH IpaBa FEHEPYETHCS Xapak-
Tep, TUI Ta POJIb HOTO €ANHOI CTPYKTYPH.

OCHOBY CTPYKTYpH IpaBa YTBOPIOE AiaJieKTHKa 3MicTy Ta (OpPMH, B KOTPUX NPaBO
00'eKTUBY€ETHCSI SIK IHCTUTYIIHHE CcOLliajbHE SABUIIE, IOPUANYHO IIIJTiICHA HOpMaTHBHA CHC-
TeMa. Y CBOIO 4epry 1e 0OyMOBIIIOE HasBHICTh y TPaBi JBOX B3a€MOIIOB'I3aHUX ACIICKTIB
CTPYKTYpH: 1) CTpYKTypH 3MiCTy IpaBa Ta 2) CTpYKTYpH (OpPMHU AaHOTO 3MICTY, BiIHOCHA
CaMOCTIHHICTh KOTPHX HEPIAKO HACTLIBKH MepeOilbIIyeThCS B JIiTepaTypi, Mo oOHIBa
BKa3aHi acCleKTH CTPYKTYPH IpaBa YSIBISIOTHCS SIK Pi3HI YyTBOPEHHS, a HE SIK CTOPOHH OfI-
HOT'O ¥ TOTO 3K LIJIOTO - TIpaBa.

I3 BU3HauanpHOI poii 3MICTY MpaBa BHUTIKA€, IO WOT0 CTPYKTypa TaKOXK € BHU3HA-
YabHOIO, IIEPBUHHOIO OO0 CTPYKTYpH (GOpPMH, KOTPa X0U 1 Ma€ BiTHOCHY aBTOHOMHICTB,
asie yce ) BHCTYIAE SK MOXiTHa CTPYKTypa Ipasa.

B 3aranpHiil cTpyKTypi IpaBa caMocTiliHe Miclie 3aiiMaloTh MPUHLMUIHN IpaBa. AJe,
K BUXIimHI Ti eeMeHTH, NPUHIMIM 3HAXOAATHCS JHIIE y HOPMAaTUBHHUX MigcCHCTeMax i
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ICTOTHO BIZpPi3HSIOTBCS Big HOpPM (BOHHM HE € «KJIITHHKOIO» TpaBa y 3BHYAHOMY
PO3YMiHHI LBOrO0 TepMiHYy). Y [JaHOMY BIJHOWIEHHI NPUHUUNM - L€ BHXIiAHI
OCHOBOITIOJIOKHI Hayaja mpaBa, KOTpi 00'€IHYIOTh yci HOro HOPpMHU B €IUHY COL[iaJIbHO-
MOJITUYHY 1 IOPUANYHY LTICHICTS.

[Topsia 3 muM, AeKifbKa iHAKIIE 3arajbHy CT PYKT ypy npasa posniaae JI.C. SBuy.
Bin BBakae, o mpaBo SABIISIE COOOIO AiaIeKTUYHY €HICTH 00'€KTHBHOTO 1 Cy0'€KTUBHOTO
npasa. | 10 eneMeHTiB BKa3aHOI CTPYKTYpPH BiIHOCHTB: a) CUCTEMY

3araJpHEX 1 0) cucteMy nepcoHiikoBaHnx Macmradis moseninku [10,c.81-85]. Amne,
Ha Ham Horisa, Oyno O ToyHime B Cy0'€eKTUBHHX MpaBax, a TAKOXK Y KOPECIIOHIYIOUHX
HUM IOpUIMYHUX OOOB'si3Kax (DIKCyBaTH HE €IEMEHTH CTPYKTYpHW IpaBa B3araii, a eie-
MEHTH COLIQJILHOTO 3MICTy, IO BHPaXaloThb Mipy COLIaJbHOI CBOOOAM, 3B'A3KH Ta
B3a€EMOBIJHOCHHH MDK PI3HUMH Cy0'€eKTaMH TpaBa, PErylIOEMHUMH HUM CYCHUIbHHMU
BigHOcHHaMH. KpiM Toro, rooBHE yce X B TOMY, IO iCHYIOUi MDX HMPaBOBUMH HOpMaMH
Ta Cy0'€eKTUBHUMH [IpaBaMH BiIMIHHU Y BJIaCTUBOCTSX, CTPYKTYPi, 3a/1a4ax 1 isIX, IOps-
KM Ta jKepena GopMyBaHHS YHEMOMIMBIIOIOTH 1X PO3TAallyBaHHS B OOHOMY CTPYKTYp-
HOMY PsII.

[IpaBo, ioro cucremMa HOPM Ta MPUHLUIIB BCTAaHOBIIOIOTH TapaHTOBaHI Ta
OXOPOHIOBaHi JepXaBOl0 MpaBa 1 cBOOOAM JIONUHHM 1 TpoMajasHUHA, 3a0e3MEUyIOTh
CBOIMH 3aco0aMu X 31iHCHEHHS Ta PO3BUTOK.

Cy0'exTrBHI TpaBa i OOOB'I3KM BH3HAYaIOTHCS HOpPMaMHU OO'€KTHBHOTO IpaBa, €
OesmocepeHiM BUpPa3oM HOrO CYTHOCTI, 3MICTy Ta COLIJIbHOIO MPU3HAYCHHS. Y bOMY
TUTaHi mpaBa 1 OOOB'SI3KM OpraHiyHO BXOIATH A0 O0'€KTUBHOIO MpaBa, BU3HAYAIOTHCS y
LOr0 HOPMAaTHUBHOCTI, 3arajJbHOOOOB'SI3KOBOCTI YCTaHOBIIOBAaHWX HHMH OIHAaKOBHX
MaciuTaliB MOBEIHKH, CTaOUIBHOCTI 1 AMHami3Mi. Jlume y iHmmii miommHi, To0TO B pam-
Kax mpobJyieMu Cy0'eKTUBHUX MPaB, IX CHCTEMa € MPOSBOM €IHOCTI 3 00'€KTHBHUM IPaBOM
[11, c.80-87].

CrtpykTypa mpaBa SIK CTPYKTypa CHCTEMH HE OOMEXYEThCS KOHCTaTyBaHHSIM HOTO
MEpBUHHHUX €JIEMEHTIB - BUXIJHUX OAMHUWIb: MPAaBOBUX HOPM 1 mpuHOmmiB. Lle Tinmbku
CKJIaZia€ MePEAyMOBY, TOYATOK BUSBJICHHS Y HbOMY I1ICUCTEM, PiBHIB, KOMIO3uMLii. | TyT
OIHUM 3 Haie( eKTUBHIIINX Mi3HABAIBHUX 3aC00IB € CHCTEMHO-CTPYKTYPHUH aHaIIi3 mpa-
Ba. Y bOMY KOHTEKCTi MaOyTh JIOLUIBHO 3BEPHYTH YBary Ha Te, II0 caM 10 co0l cucTeM-
HUN (CTPYKTYypHUI) METOJ IK METOJ| 3araJibHOHayKoBui [12, ¢.159] momo mociimkeHHs
TUX Y HIMX 00'€KTIB HE Ja€ pillleHHS IOCTaBJeHol 3aiayi 0e3nocepeanbo, BiH € 3Ha-
PALAs TOCTAaHOBKU MUTAHHS MO-HOBOMY [13,¢.43; 14, c.15].

3'scyBaHHA 3MICTY THX YH iHIIMX MOHSATH CHCTEMHOIO MiAXOIY MOB'A3aHE 3 BHU3HA-
YEeHHSM IX Micus Ta poiii y cucteMi dinocodcerkux Kareropiid. HaitOunpim ckiagHOCT1 BH-
HUKAIOTh [IPY XapaKTEPUCTHULI HacaMIepe ] YChOTO PSAY «CMIKHIX)

MOHATH TEOPil CUCTEMHOT'0 METOMY, KOTPi 3HAXOAATHCSA B OAHOMY KaTeropiaJbHOMY
psny ¢inocodChbKUX MOHATH, a0 OpPraHiuyHO CIOpiAHEHI 3 HUM, KOHKpPETH3yIoTh ii. [lo
HUX, 30KpeMa, HaJIeXKaTh TOHATTS «ILiIe», «CUCTEMay, «EIEMEHT 1 CTPYKTypay, «3B'SI30K i
BiZJTHOILIGHHS» TOIIO. 3 HBOTO MPHUBOLY JaBHO BXXE CPOPMYIIbOBAHI CINIAYIOUH MTOIOKECHHS:
yCAKE «LiJe» € y TOH JKe 4ac «CHUCTeMay, ajie He Oyap-sKa «cucteMay - «uije» [15, c.7;
16, ¢.99]. «Cucrema» 3aBXIU € TICBHE «I[UIe», 1, HABITAKU, HE OYIb-IKe, a TUIbKUA «CHC-
TEMHE IJIe» MOXKe OyTH BH3HAHO «cHCTeMOro» [17, ¢.4-6]. SBule-cucreMa BKIIOUAE B
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cebe mine (IUTICHICTE), IBa aCHEKTH - LUTICHUH 1 elleMeHTapHuil (CHCTeMHUH ), KOTPHIA Tak
B3a€MOIIOB'A3aHI MK cO0OI0, HIO0 TEBHAa IHTEpHperamiss OXHOro 3 HHUX Bede MO0
BiJINIOB1THOTO TAYMA4YeHHS iHIIIOTO.

BuiieBkasani MOJOKEHHS CHOPHUSIOTH 3'SICYBAHHIO Y SIKOMY 3B'SI3Ky HaiyacrTimie
BUKOPUCTOBYETBCS BHpA3 «ITiCHA CHCTEMa», Maiodya 3HAauYeHHS «CYKYIHOCTI
KOMITOHEHTIB, B3a€MO/Iisl KOTPUX TOPODKYE HOBI (IHTETpaTHBHI) SKOCTI HE MpUTaMaHHi il
yTBOprorounm» [18, c.8].

MaeMo nymMKy, LIO BHUKJIAJCHI XapaKTEPHCTHKH KaTeropid LiMoro i cucremu
HEOOXiIHO YpaxoByBaTH IpH PO3TJSIIAHHI MHUTaHb TEOpii MpaBa sSIK COLiadbHOTO SBUIIA,
KOTpE iCTOPUYHO PO3BHBAETHCS, IPOXOJUTD MEBHI €Tally CTAHOBJIEHHS SIK LLTICHOI cCHUCTe-
MH, SKy BOHO JOCATa€ 3a yMOB JOCTaTHBO PO3BHHYTOI EKOHOMIYHOI, COLiaJIbHO-
MOJITUYHOT CUCTEMH CYCIILIBCTBA, BUCOKOT'O PiBHS HOT0 KYJIBTYpH.

CrporomeHHsi YkpaiHM Take, IO BiZOYBAa€TbCs TpakTHYHA MOOYAOBa HOBHX
CYCHUTBHUX BiJHOCHH Y cpepi €eKOHOMIKH, MOJITHKH, KyJbTYpH, eKojorii Tomo. I Tomy
MpaBo HE € [Ie THM YTBOPEHHSIM, KOTpPE MO BCIM MOKaXXYnKaM MOKHa Oyno O xapakTepu-
3yBaTH y SKOCTI LJIICHOI cucTeMu. MoBa MOXKe MTH JHIIEe PO MOJENb, MOAETb BUMIpY
SIKOCTI TpaBa SIK IIUTICHOI CHUCTeMH, MOJEIb, KOTpa BigOWBae MiliCHO 00'€KTHUBHI
3aKOHOMIPHOCTI IIPaBOBOTO PO3BUTKY CYCIIIBCTBA 1 Aep)kaBu, ab0 iHaKIIe KaKydH - Aep-
KaBHO-ITPaBOBi 3aKoHOMipHOCTI [19, c. 158].

CamMme y 1utaHi Takoi MOJENI «IpaBo - LUTICHA CUCTEMa» JOLUIBHO MpOaHali3yBaTh
JISsIKi TEOPETUYHI acIIeKTH JIaHOI KaTeropii.

I3 icHy104YMX B peanbHOCTI TUMIB HUTICHOCTEH (CHCTEM) MpaBo MoXe OyTH BiTHECEHO
70 crienu$iuHUX COUialIbHUX SBHUII y KOTPUX OJHOYACHO BTUIIOIOTHCSI O3HAKH, BIIACTHBI
OpraHiuHuM 1 opradizoBanuM (mrydanm) yreopeHtsM (C.C. Anekcees).

Taka ocoONMBICTE MpaBa SK CHUCTEMH OOYMOBJIEHA THM, IO BOHO € BHPa3oM
3aKOHOMIPHOCTEH 1 00'€KTUBHUX NOTPed CycHibCTBa (TOOTO OpraHidHOI CUCTEMH), aJie He
TINBKH (QOPMYETHCSI 1 PO3BUBAETHCA Y TOBHIM BiAMOBIZHOCTI 3 EKOHOMIYHHUMH 1
COLIIAJIFHO-TIONIITHYHIUMH ~ TiJBaJIMHAMUA  OCTaHHBOTO, ajeé ¥ Yy SKOCTI OCHOBH
(YHKLIOHYBaHHS JEPKaBU 1 PEryIATOpa CYCIUIbHUX BiIIHOCHH € 00'€KTUBHO HEOOXiTHUM
KOMIIOHEHTOM cycrinbcTBa [20, c.41].

l'onoBHUI YMHHUK, KOTPHH BHUKIIOYAE TPABO 3 THITY OPraHIYHUX CHCTEM, - T€, LI0
MpaBoO HE Ma€ CaMOPO3BUTKY, a CKJIaJaloun HOro CHCTEMH HOPM 1 IPUHIIMIIIB IEBHUM YH-
HOM BUUIEHI y aBTOHOMHI ()yHKIIOHATIbHI OJUHHULI (K, HAIPUKIIAJ, Taly3i mpaBa), KOTpi
CIPUIIMAIOTHCS SIK OKpeMi Pi3HOBHIM IMpaBa (30KpeMa, KOHCTUTYIiiiHe, aJMiHICTpaTUBHE,
LUUBLIbHE, TPYIOBE, KpUMiHAJIBHE, CIMEHHE TOIIO).

[opsin 3 uuM, Ipu ycix MOKa3HUKaX MOJENi MpaBa K LTICHOI CHCTEeMU HOTO BOJIBO-
Ba CTOPOHA, IETEPMIHOBAaHICTh COLIAJILHOIO CEPEIOI0, Ha KOTPY BOHO 3IiHCHIOE 00paTHHIA
AKTHUBHHUH BIUTUB, CIIPUSIOY] IPOTPECHBHOMY PO3BUTKY, IPOTPECHUBHOMY PO3BHUTKY, (op-
MYBaHHIO HOBHUX B3a€MOBIHOCHH Y CYCIUJIBCTBI, € MiJICTABOIO JJISl YCiX IHIIMX XapakTe-
pHUCTHK mpaBa. B ToMy 4ucii i BUCHOBKY, 110 MPaBoO - aalTHBHO-3IalTYI04a COLiaIbHO-
€TUYHa CHCTEMa, KOTPa BXOAUTH Y CY0'eKTUBHUHN (PaKTOP CYCHITBHOTO PO3BUTKY.

ITo cyri, came mi oOcTaBUHM OOYMOBIIIOIOTH CKJIaJHUHA Ta CyNEpEUwIHMBHA XapaKTep
MPUPOAX TPaBa, HOT0 CTPYKTYpPH, KOTpa BTLIIOE €IHICTb 00'€KTUBHOTO i Cy0'€KTUBHOIO,
3MICTY 1 ¢popMH, iHTErpaTuBHI Ta AudepeHLiifHl BIacTHBOCTI, CTAOLIBHICTD 1 TUHAMI3M Y
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B3a€EMOJISIX 3 IHIIUMH COLIQIbHUMH CUCTEMaMH, eKOHOMIYHUMHU, TIOJITHYHUMH SIBUIIAMH,
JeprkaBoro. 3BiJICH, HA HAI MO, CTPYKTYpa IpaBa OXOIUTIOE HE TUIbKU €JHICTh CKIIAAY
ENIEMEHTIB, iX 3BSI3KM MK c00010 i 3 cucremoro (IIpaBoM) B LUIOMY, ale TakKoX i
(YHKLIOHATBHUHN acIeKT MpaBa, KOTPH BUPaKae HOro MpU3HAuYCHHS SIK OCHOBH JIep)KaB-
HOT'O JKUTTSI, 32C00Y peryatioBaHH:, OXOPOHH, 3aXHUCTY CyCIUIbHUX BiTHOCHH.

TakuMm 4YHMHOM, Y CTPYKTypi I©ipaBa peaqbHO 000COOTIOIOTBCS JBI  OCHOBHI
B3a€MOIIOB'A3aHi CyOCTaHIiIHHO-YHKIIOHANBHI TincucTeMu: 1) perynsTuBHa i 2)

0XOpoHHA [21], y KOTpUX PO3KPUBAETHCS T€HE3HC, BHYTPILIHS OopraHizaiis i mooyao-
Ba TpaBa, HOro OUIEHHS Ha MaTepiayibHE 1 MpoLecyalbHE MpaBo, IUICHHS OCTaHHIX Ha
ramysi, iIHCTUTYTH Ta iHII MiZpo3Ainu (paBoOBi MiJCHUCTEMH), K BiAMOBIIHI PiBHI CTPYK-
TypH TIpaBa.

Bkasani migcucTeMu CTPYKTYpH MpaBa BinOWBalOTh 00'€KTUBHY YIIOPSIKOBaHICTD,
KOMITO3HIIIIO MPaBOBUX HOPM Y 3aJISKHOCTI Bil BUKOHAHHA HUMH (YHKLIH peryatoBaHHS,
3axHCTy, OXOPOHH CYCIIUIBHUX BiTHOCHH. EMIipn4HO 1e HeBa)kko 0aunTH B MpaBi, 1 me
3araJbHOBIIOMUN (DakT, BiA3epKaleHUH y IOpUAMYHINA JiTepaTypi: Kiacudikamis HOpM
mpaBa y MpaBO3HABCTBI BiIOKMBa€e 00'€KTUBHICTh CTPYKTYPH MpaBa. AJle Take CXeMaTH4YHE
0ayeHHs! CTPYKTYpH NpaBa HE MICTHTDH LIE MOBHOI'O YSBIEHHS IIOAO HOro eneMeHTiB, 1xX
3B'SI3KM 1 B3a€EMOJIil K OJHOTO 3 OJHUM, TaK 1 3 HUIUM (cHcTeMor abo il YaCTHHOMW), Y
CKJIaJ] KOTPOT'O BOHU BXOJSTb.

Bupakaroun KOMIIOHEHTH LJTICHOI cHCTeMH (SIBUIIA, 00'€KTH), B TOMY YHCIIi KOMIIO-
HEHTH TpaBa, MOHATTAMH YaCTHHU 1 eJIeMEHTa, y JOCIIIPKEHHAX 11 KaTeropii Hepiako po3-
TTISAAI0TECS K TOTOXHI (HallpUKJaj, MUIIYyTh, II0 YACTHHHU - L€ €JIEMEHTH, B3aEMOIisI
KOTPHUX YTBOPIOE IIiCHY cucTeMy. Mix Tum, sk 3ayBaxuB L.I. Ctemanos, yactunu - me
TIepII 32 BCE KOMIIOHEHTH, KOTPi MalOTh YiTKiI KUTbKICHI MEXI 1 CITIBBITHOCATHCS 3 IILTUM,
TOOI SIK eNEeMEeHTYy TMpHTaMaHHa SKICHA BH3HAYEHICTh SK BHXIIHOMY BiIHOCHO
HEMOAUTHHOTO 1 iICTOTHOrO KOMIIOHEHTa Lioro. YacTmHa Moke 1 He MaTH TaKMX O3HAK
[22, ¢.76-77].

Pa3om 3 THM, Tipu PO3TISAAHHI BiINOBIJHUX MUTAaHb CTOCOBHO LIIICHOCTI IIpaBa, yce
K HEJErKo BU3HAYMTH, IO CIIiI paxXyBaTH eIeMEHTOM, a 110 YacTUHOO. Jlocmimkyroun ix,
J.A.KepiM0oB BU3HAB PO3MEKYBaHHS YaCTHHH 1 €IEMECHTY Y TIPaBi iCHYIOUUM y MHUCIICHHI,
TOMY IO Y AIMCHOCTI BOHH, Ha HOTO JYMKY «CIHMBAIOTCS YABAUBAsICh JIUIIb MIPH UX TIOHS-
TUiiHOM aHanmu3e» 23, ¢.322]. Ocp "yoMy, He BHIAIKOBO, MiIPO3IiU CTPYKTYpU IpaBa,
MOYMHAIOYH 3 HOPM, IHCTHTYTIB 1 3aKiHUYIOUH Taxy3sMH, B IOPHINYHIN JiTepaTypi ogHa-
KOBO IMEHYIOTH €JIEeMEHTaMHU a00 YaCTHHAMH MpaBa (IIPaBOBi CUCTEMH), HE POOISATH TpU
LBOMY SIKOTO-HEOYIb PO3Pi3HEHHS MK HUMH.

HeoOxiTHO MiIKpECInTH, 110 CITIBIAaJaHHA, a y PAAl BiTHOCHH 1 TOTOXKHICTh YaCTUHHU
CNIEMEHTY y TIpaBi, Ha HAIl TOMNAN, € BIJHOCHUM. Takuwii CcTaH y TEBHIH Mipi
O00YMOBTIIOETBCSI B3a€MOINPOHUKHEHHSIM OJHOTO B 1iHIIE SBUINIA-YACTHHU 1 SIBHIIA-
€JIEMEHTH, OCKUIbKM KOXKHA 3 IUX KaTeropiii mpaBa YTBOPIOETHCS 3 OOHHX 1 THX XKe
KOMITOHEHTIB: YaCTHHH - 3 €JIEMEHTIB, a €JIEMEHTH - 3 YacTHH. Tak, MpaBoBa HOpPMA, €
BIJTHOCHO CaMOCTiHHOIO y TIpaBi OJMHMIECIO - LIUIUM, - CKIAJAEThCS, y CBOIO UEpry, 3
B3a€MO3B'SI3aHUX YACTHH: TiIOTE3H, JUCIIO3MLII, CaHKIii, KOTPi OMHOYACHO € eJIeMEHTaMU
CTPYKTYPH HOPM DPETYJIATUBHOI i OXOpOHHOI MifcMcTeM mpaBa. 3 iHIIOro 00Ky, HOpMHU
mpaBa - OCHOBHI €JIEMEHTH TMpaBa, 3 KOTpuUX (OpMyIOTbcs yci 0e3 BUHATKY ioro
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CTPYKTYPHi Himpo3ainu (IHCTUTYTH, CyOIHCTHUTYTH, MiAramy3i TOIIO), SK 1 caMe IpaBo B
IOMY.

B takomy paxypci, NPHUpPOAHBO BA)XKKO BCTAHOBUTH BiAMIHHICTP MDK YaCTHHOIO 1
SIEMEHTOM Y TIpaBi, K KOMITIOHEHTax IuticHoCTi. [1{00 BinmoBicTH HA MOCTABIICHE MUTAH-
HSl, PO3TISTHEMO Y SIKOCTI MPHKIAAy TMOHATTS «raly3b IpaBa», Tak SK MOBa inuia O mpo
1HII YTBOPEHHS CTPYKTYPHU MpaBa - HOPMH, IHCTUTYTH TOILO.

[o-mepre, Ik e1eMEHT raiy3b MpaBa - IIe Taka CTPYKTYPHa YacTHHA MPaBa, OMUHHIIS
Horo cucreMu, KOTpid 3aKOHOMIpPHO TIpUTaMaHHI crenu(iuyHuii mpenMer, MeTox,
MexaHi3M, IPUHIHIN PEryJIOBaHHs, OXOPOHHU Ta 3aXHCTY CYCHUIbHUX BiIHOCHH, a TAKOX
nesKi iHmn (y ZaHOMY BiZJHOIIEGHHI HEICTOTHI) pHCH. Y TaKOMY acleKTi, TOOTO TEOPETHIHO
yci ray3i nmpaBa sIK €IeMEHTH HOro CHCTEMH - OIHAKOBI 1 XapaKTEepU3YIOTbCS OAHUMH U
TUMH K 00'€KTUBHUMH MMOKa3HUKAMHU.

[lo-mpyre, BnacHe, sIK YacCTHHA MpaBa - Taly3b - 1[€ TOH CTPYKTYPHUN KOMITIOHEHT Ho-
IO CHCTEeMH, IO 1 Taldy3b-eJIeMEHT, ajie TUIbKH Yy3ATa BKe He Oe3BiZHOCHO A0 ii
eMITIpUYHUX O3HAK 1 BIACTHBOCTEH, a KOHKPETHO, 3 XapaKTepHUMH Ui Taly3i
COLiaJIbHUM NPU3HAYCHHSM, TIPABOBUM 3MIiCTOM 1 ()OPMOIO HOTO BHpa3y, PETYIATUBHUM i
OXOPOHHO-3aXMCHHUM MeXaHi3MOM, 3afadaMu 1 nisiMu. CI0BOM, MOBa y JaHOMY pasi ie
Ipo rayysi mpaBa He B3araii, aOCTPaKTHO, a LIIKOM BH3HA4YEHO, CKa)KeMO, MPO Traiysi
LUUBLIBHOTO, KPUMIHAJIBHOTO, TPYIOBOI'O IpaBa, KOTPi EMIIPUYHO PO3PI3HIOIOTHCA B
peanbHill cucTeMi paBa (BOHH PO3PI3HIOIOTHCS 1 B CHCTEMi 3aKOHOJABCTBA.

TakuMm 4yuHOM, AJIsl TOrO, MO0 Ta YM iHIIA CYKYNHICTh (YacTWHA) MPaBOBHUX HOPM
Moriia OyTH BU3HaHA Y Haylli raqy33i0 IpaBa, BoHA (ISl CYKYIHICTh HOpM) TOBUHHA MaTH
yci HeoOXiH1 00'€eKTHBHI 03HAKH €IEMEHTY CHCTEMH MpaBa. Y BiICYTHICTH Xo4da O ofHi€i
3 TaKMX O3HAK BiAMOBigHA CYKYIHICTb (YaCTHHA) MPAaBOBUX HOPM HE MOXKE PO3TIISIATHCh
y AKOCTi ranysi mpasa [24, c.71-79].

Tpeba TakoX BIAMITUTH T€, IIO TPU OIMHUCI TpaBa SK LUIICHOI CUCTEMH (MOJEi)
KaTeropist «eJIEMEeHT» y MOPIBHSIHHI 3 «4aCTUHOIO» BiJPI3HAETHCS OUIBILIOIO MOHATTEBOIO
yHiBepcaJbHicTIO. Ha Ham mornisn, Hampukial, NPUHOWON [paBa MOXYTb OyTu
OXapaKTepu30BaHi TUIBKH SK €IEMEHTH, KOTP1 BXOISTH 1O BCIX CTPYKTYpHHX HiJICHCTEM
mpasa, 1 pa3oM 3 THM 3aliMaloTh B HUX 0COONMBE aBTOHOMHE Miclie, Ha BiAMIHY BiJ HOpM
BOHH MalOTh iHIY SIKICHY HaBaHTaKeHICTb. Jl0 TOT0 y SKOCTi €leMEHTIB y IpaBi MOXKHA
HA3BaTH HE TUTBKH Te, IO YTBOPIOE HOro ckiiaf (LLTICHICTD SIK TaKy), ajie il pucH, 1o xa-
pakTepu3yloTh HMPUPOLY 1 BIACTHBOCTI IpaBa, Horo (yHKUIi, IiHHICTb. 30KpeMma, - Iie
NpUTaMaHHI MpaBy eJIeMEHTH CTaOUIBbHOCTI 1 IUHaMi3My, KoAM(]IKOBAaHOCTI HOpM,
a0CTPaKTHOCTI Ta Ka3yiCTHYHOCTI O0'€KTHBHOCTI Tomo. TOOTO TOHATTS EIEMEHTY
BUpaXka€ y Mpasi pi3Hi K cyOcTaHUiliHI (IPUHIUIN, HOPMH, CHCTEMH HOPM TOLIO), TaK i
aTpuOyTUBHI (CTaHW, O3HAKH, BJIACTHBOCTI, TEHEHIII PO3BUTKY TOIIO) CTOPOHH HOTO
SIBHIIIA.

Toli ¢akr, mo y mpaBi He 3aBXKIAM CKIAJAlOYM HOrO YacTHHH 1 EIEMEHTH
CHIBMAgaI0Th, 00YMOBIIOETHCSI HETOTOXKHICTIO CHIBBIAHOIIEHHS Y HHOMY IIPOOIEMH «Jac-
THHA - IIJIe», 3 OMHOTO OOKY, 1 «EIEMEHT - CTPYKTypa - 3 HIIOTO.

Crenndika enemenTa y mpasi HOnArae B TOMY, IO BiH YTBOPIOE JiaJIeKTHUHY Napy 3
KaTeropielo «CTPYKTypay», BiAOMBAIOUOI OIHOYACHO MOOYAOBY (CKIam) mpaBa y SKOCTI
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LJIOT0, a TAKOXK 3B'SI3KU 1 BIAHOCHHHU MK HOTO KOMIIOHEHTAMH - YACTUHAMU 1 elIeMeHTa-
MHU.

Haiibinpmi TpynHOIII MONATaOTh Yy BUAUIGHHI Ti€i YW iHIIOI YacTHHU TpaBa
(CYyKymHOCTi HOpM) y SKOCTi eleMeHTa HOro BU3HAUYEHOI IUTICHOCTI - Tamy3i i CUCTeMH
npaBa. B oco0nuBocTi mpobaeMHUM € MUTaHHA PO Taldy3i IMpaBa - TOJOBHI MiAPO3AUIN
CTPYKTYPH, KOTPUM MepenyroTh iHIm. MeHI CKIaHi y TUIaHi CTYNEHIO opraHizamii
MiZICUCTEMH - IHCTUTYTH, CyOIHCTHUTYTH, MiAramy3i, HOPMH, LIO € TOpSI 3 Taly3siMHu
BIJTHOCHO CaMOCTilHi PiBHI €IMHOI CTPYKTYpH npaBa. BriacHe, s o6cTaBiHa 00YMOBIIOE
HAsBHICTB y TpaBi JEKUJIbKOX i€papXiyHO B3a€MOIIOB'SI3aHUX CTPYKTYP, IO JTO3BOJISIE PO3-
IIAAaTH WOro sk OaraTopiBHEBE Ta MOJICTPYKTYpPHE colianbHe yTBOpeHHs. Haramaemo
IpH LBOMY, IO €IMHA CTPYKTypa IpaBa OXOIUIIOE CTPYKTYPY MOT0 3MICTY 1 CTPYKTYpPY
¢dopmMu nmaHoro 3Mmicty. Y CTPYKTypi, TaKMM YHHOM, 3aKOHOMIPDHO 3HaXOOUTh BHpa3
€IHICTh JiaIeKTHYHO TPOTWICKHHUX CTOPIH TMpaBa, TMPOSBIAIOYOrOCS Y peasbHii
TIACHOCTI fIK JiajieKTHKa eJIEeMEHTIB CTPYKTYPHU IpaBa (3MICTy) i €IeMEHTIB CTPYKTypH
3aKOHOAABCTBa ((hopmu).

CrtpykTypa mpaBa sIK CTPYKTypa ILiTICHOI CHCTEMH OXOIUTIOE YOTHUPH PiBHA,
iepapxiuyHO B3aeMONOB's13aHi miacucremu. Le:

MPaBOBOi HOPMU;

IHCTUTYTY TIpaBa;

ranmysi nmpaBa;

CHCTEMH ITpaBa.

I xou TyT He BKa3aHi NPUHIMIIK [IpaBa, aje y JaHii CTPYKTypi IIpaBa BOHHU, HA HAaIl
MOTJISAA, 3aMalOTh OCOOJIMBE MicIe, BAKOHYIOUH B TIPaBi pOJib aKTUBHUX LIEHTPIB (TIOHST-
TS aKTHUBHOTO LEHTPY IABHO Bxe Bigome (Qimocodii, 1s imest BUKOPUCTOBYETHCS 1 B
MPaBO3HABCTBI).

Jis IpuHIMIIIB Y MpaBi 1 MEXaHi3Mi IPAaBOBOTO PErYIIOBAHHS CYCHUIbHUX BiTHOCHH
Ma€ BU3HaydanbHe 3HadeHHS. KpiM Toro, B cucTeMi MPUHLMIIB MIpaBa BiAA3epKATIOIOTHCS
OCHOBHI ITapaMeTpu HOro LUTICHOCTI, BHYTPIIIHBOI OpraHi3alii Ta KOMIO3ULii MoOyI0BH.
Ane y CTpyKTypi npaBa NPUHLUIH, SK il €IEMEHTH pPealbHO 000COOIIOIOTHCS JIMIIE Ha
BUIIMX MicCTs MPaBOBUX HOPM PIiBHSX - IHCTUTYTaX, rajy3sX, CUCTEMI MIpaBa, - y 3B'3KY 3
YHUM iX CHCTeMa y BiJOMill Mipi 1a€ JesKe eBHE yABIEHHS PO iCHYI0UY CTPYKTYpY paBa
B L[TOMY. 30KpeMa, B JiTepaTypi BKa3aHO Ha: a) MIPUHIHUIIN IHCTUTYTIB; 0) ramy3eBi mpuH-
LIUOH B) MDKTaJTy3eBi; T) MIPUHLIUIM MpaBa siK HUI0ro (0CHOBHI mpuHUMNH) [25, c.10-12].
OcraHHili BUJ TPUHIHWIIB II¢ HA3UBAIOTh «3arallbHi mpuHIumm» [26, ¢.216], abo
«3araJlbHONPaBOBI». Y LIIOMY, SIK BUAHO, 1 CHCTEMi MPUHLUIIB TpaBa MpUTAMaHHA Ta X
iepapxiuHicTe (BIZHOCHMHU CyOOpAMHAILII), CiTKa 3B'I3KIB 1 3aleKHOCTEW (TEHETHYHHX,
(YHKLIOHATBHUX TOLIO), KOTP1 BIACTHBI OyAb-sKiil HiTiCHOCTI (CHCTeMi), B TOMY YHCII 1
paBy.

Buknanene 1o3Bojsie 3poOMTH BUCHOBOK PO T€, IO iCTOTHOIO PHUCOI0 MPUHIIMIIIB
mpaBa sSIK OCOOMX ENEeMEHTIB HOro CTPYKTypH € Te, II0 BOHU BHUCTYNAlOTh OZHUM 3
HaBa)KIMBIMIKMX BHYTPIIIHIX (aKTOpiB pO3BUTKY NpaBa, (GOPMYBaHHS y HbOMY HOBHX
CTPYKTYPHHX MiApo3ainiB. Tak, B IOpUAWYHIN JIiTepaTypi AaBHO BXKE 3BEPTAETHCS yBara
HAa BHIAAKH, KOJW 3a BIACYTHOCTI B TpaBi HEOOXiAHMX KOHKPETHUX HOpM abo
aHAJIOTIYHUX IM HOpPM, IOPUAWYHE PILIEHHS MPaBO3aCTOCOBYIOUMX OpraHiB (IIOCaJOBHX
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0ci0) BUHOCHTBCS Ha MiACTaBli 1 y BIANOBIAHOCTI 3 mNpUHOMIAMH MpaBa. Kpim
3a(ikcoBaHO1 y MpaBi MPOTajHHU, IIe TAKOX CBIIYUTH MPO MOSBY B HOTO CTPYKTYpi HOBO-
ro iHCTHTYTY [27, ¢.20], a mpHu HAasIBHOCTI yCiX IHIIMX HEPEIyMOB - MOXIIMBUI 1 MOYATOK
CTaHOBJICHHSI HOBOI raiy3i mpasa [28, ¢.71-79].

Tpeba BigmiTuTH, 0 cnenndika iepapxiuHOi IPUPOAU CTPYKTYPH IpaBa K CTPYK-
TYypH COLIaJbHOI IUTICHOCT] MOMSTae B TOMY, IO KOXXKHUHM 3aKOHOMIPHO HAaCTYHMHHH ii
OUTBIII BUIUI piBeHB (IMiCHCTEMA) OXOILTIOE Y SAKOCTI CBOET CTPYKTYPHOI YacTHHHU (ere-
MEHTa) TMomnepeaHid piBeHb (MiAcHCTEeMY) NaHOi CTPYKTYpH, KOTPHH Yy B3a€MO3B'S3KY 3
aHAJIOTIYHUMK 110 THIy KOMIIOHEHTaMH CHUCTeMH HaOyBae pHCH 1 BIIACTHUBOCTI,
MpUTaMaHHI came BHUIIOMY piBHIO (mizcucremi) iepapxii. 3okpema, HOpMHU IpaBa yTBO-
PIOIOTH IHCTUTYTU (CYOIHCTHTYTH), i3 CHCTEMH IHCTHUTYTIB CKIIQAA€ThCS rayly3b Ipasa, a
ramy3i QopMylOTb CHUCTEMYy TIpaBa, KOTPOIO 3aBEPIIYETbCA WOT0 BHYTPIIIHSA
mudepeHItialist Ta MUTICHICTh, M0 IHCTUTYIIOHAII30BaHA B COIIAbHIA AIHCHOCTI 3aKOHO-
JaBCTBOM Y SIKOCTi OCHOBM OpraHi3amii Ta QyHKIIOHYBaHHS CYCIUIBHOTO Ta JEp>KaBHOTO
KHTTS, 3ac00y PEryIiOBaHHs, OXOPOHH, 3aXHCTY CYCIIUTFHUX BiIHOCHH.

B3aem00oOyMOBIIEHICTS 1 B3a€MO3B'I30K CTPYKTYPHUX PiBHIB (IiACMCTEM) MpaBa -
00'eKTUBHA prica IPUPOIH MpaBa, CTPYKTYpa KOTPOTO YCKIAaJHIOETHCS Bill PiBHS 10 PiBHS
Y 3QJISKHOCTI Bifl MipH TOTO, SIK YCKJIQAHIOETHCS CTYIIHb OpraHi3auii CKIajarouux ix mpa-
BOBHX HOpM. HaiOiibIl MOBHO 1l 3aKOHOMIPHICTh CTPYKTYPH TIpaBa MposABIse cede Ha
piBHI Horo ramyseil, cucreMa KOTPHX BKJIIOYA€ HOPMH, iHCTUTYTH, IPABOBI HMPWHIIMIIY,
00'eqHyIOUl JaHi HOPMHU B 1HCTUTYTH (IPUHLUIM iHCTUTYTIB NpaBa), a IHCTUTYTH - B Ta-
ny3b mpaBa (MPUHLUMIM Taimy3i mpaBa) 1 B pe3ynbTaTi (opmyiodi mpaBo SK €IuHE
colliaJbHE 1 IOPUINYHE I[iIe.

I3 ycix migpo3ainiB CTpyKTypH IpaBa, MaOyTh TiIBKH Tajdy3b € HOro KOHKPETHOIO
(hYyHKITIOHATHHOIO OIMHUIICIO K BiIMOBIHUN BHJI ITPaBa, OCKUTLKU caMe y Taiy3sx IpaBa
(OKYCYIOTBCS IHTETpaTUBHI Ta AU epeHIiiiHI BIaCTUBOCTI, XapaKTepHi MpaBy y LJIOMY, a
TAKOX KOHCTUTYIOETBCS yCsI 0araTOMaHITHICTh ICHYIOYMX MDK HpPAaBOBUMU HOPMaMH i
MPUHIUIIAMY 3B'S13KiB, Y TOMY YHCII B3a€MOJis ramy3ed ik MK co0oro, Tak i 3 IHIIMMU
COL[IaJIbHUMH SBUIIAMH.

VY Toii ke dac, yci 6e3 BUHATKY MiJICHCTEMH CTPYKTYPH Mpasa (popMyIOThCS 3 IPaBO-
BUX HOPM, KOTPi YTBOPIOIOTH 3MICT (CKJIal) AaHUX MIACUCTEM, iX IOPUAWYHI BIACTHBOCTI,
BM3HAYAIOTh OCOOJMBOCTI 1 XapakTep LIUTICHOCTI, BIINOBIOHICTE 3aKOHOMIPHOCTAM
CyCHiTbHUX BimHOCHH. [IpH IbOMY CTPYKTypa caMrX HOPM IIpaBa 30CTAETHCS YHIKATBHOIO
1 ICTOTHO BiZpPi3HSETHCS BiI CTPYKTYPHU YCIX IHIIMX MiACHCTEM MpaBa. il eIEeMEHTH:
rimore3a, AWCHO3UIIS, CAHKLIS BUPAXaloTh 00'€KTUBHY MOOYAOBY HOpM. OCOOMUBICTD Y
TOMY, IO TUTBKU Y CKJIa/1 WX OCHOBHHX €JIEMEHTIB MPaBOBI HOPMH BXOISTH 10 CUCTEMU
IHCTUTYTIB Ta ranmy3eil mpaBa. Y 1boMy 3B'sI3Ky Ba)KJINBO, Ha HAII MOTJIS, 3BEPHYTH yBary
Ha HACTYIHI TEOPETHYH] aCIEKTH.

Sk Bxe Oynio BiAMiueHO, MEPBUHHUM, BUXIIHUM KOMIIOHEHTOM IpaBa i Horo cTpyk-
TypHHX YacTHH € MpaBOBI HOPMH. ToMy mpaBo 1 HOro mimpo3nimu y comiainbHii
peanbHOCTI QYHKIIOHYIOTH SK CUCTEMH HOPM, IO SIK MH PO3YyMIEMO, PAaBUIILHO BiOHBae
y TOHATTI IpaBa Hacamrepes HOoro KilbKiCHY CTOPOHY SIK LIJIOro. AJe me MigKpeciioe
TINBKH OOHY CTOPOHY LITICHOCTI y MpaBi, a caMe: Iije, TOOTO MpaBo, HOro ramysi,
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IHCTUTYTH, 1HII MiOPO3AUIM € pe3ybTaT B3a€MO3B'SI3KY 1 B3a€EMOJii CKIaJalounux IpaBo
BUXITHUX €JIEMEHTIB — IPaBOBUX HOPM 1 IPUHIIMITIB.

IHmia cropoHa MOBMHHA BiAOWTH 3aKOHOMIpHI 3B'S30K 1 B3a€EMOJIiI0 BXKE MK ILUTUM
(mpaBom) Ta HOro BUXITHUMH elIeMeHTaMu (HopMaMmHu), TOOTO Te, 10 OCTaHHI € «ITPOAYK-
TOM» Tiepuioro (1itoro). IHakine kaxydu, TyT MOBa e Mpo BIUIMB MpaBa SK LIJIOro Ha
HOro HOpPMH, MpPO TEPETBOPEHHS NHMX HOPM SK BHXIAHUX C€JIEMEHTIB MpaBa Yy
(yHKITIOHAThHI KOMITIOHEHTH HOTO CTPYKTYPHU.

BukianeHi monoxeHHs MO0 B3a€MO3B'SI3KIB 1 B3a€MO/Iii LILJIOT0 Ta YacTUHA Y TpaBi
00YMOBIIOIOTh HEOOXiAHICTh MO-HOBOMY PO3TJISIHYTH MHUTaHHA MPO CTPYKTYPY MPAaBOBUX
HOPM, CYTh KOTPOT'O MOJISITAE Y PO3PI3HEHH] IBOX aCIEKTiB:

1) moTeHuiiHOi CTPYKTYpH, Y KOTpiil 3HAXOIATh BUpa3 MOOYA0Ba HOPM SIK BUXiTHHX
CNIEMEHTIiB B YTBOPEHHI MpaBa, HOro iCTOTHI PUCH Ta LUTCHICTH 1 KOTpa 3aBXAU
00OB'SI3KOBO Mae€ TIMMOTE3Y, AUCIO3UIIIIO 1 CAHKIIIIO;

2) aKTyaJlbHOI CTPYKTYpH, HNPUTAMAaHHOI HOpMaM SIK €JIeMEHTaM, BHKOHYIOUHM Y
LLTICHOCTI TeBHi peanbHi QyHKLIT (30KpeMa, peryasTHBHI, OXOPOHHI, 3aXHCHY).

AxTyanbHa CTPYKTypa IpaBOBUX HOPM - II€ iCHyrouYa y AIHCHOCTi peajbHa iX CTPYyK-
Typa y ckiaai (pyHKIIOHaJIBHUX MiJACHCTEM MNpaBa, y KOTPUX 3HAXOIUTH MPOSAB BHI i
KOMITO3HUIIisT Horo moOymoBH, €OHICTH Ta JAudepeHmialisi Ha BiIHOCHO aBTOHOMHI
MiApo3auIn. 3BiACK BUIUIMBAE 1 Ta, BIACTHBA HOpMaM IpaBa 3aKOHOMIpHA JIBOEIEMEHTHA
CTPYKTYypa, BUpPa)KeHa y BiANOBIIHUX HOPMAaTUBHHUX NpHUIKCaX 3aKOHOZABCTBa [29, c.44-
46].

Pa3zom 3 THM, Tpeba BiAMITHTH, IO MPaBOBI HOPMH AK 3arajibHOOOOB'SI3KOBI MOJENI,
MaciuTaOu MOBEIiHKHY € BiAMOBIAHI BapiaHTH ABOX OCHOBHHX THIIIB IMOBEIIHKH YYaCHUKIB
MPaBOBUX BIIHOCHH - 1) MpaBOMIpHOTO (MOXKJIMBOT'O, HAJIEKHOTO); 2) HEMPaBOMIPHOTO,
TOOTO MPOTUNPABHOTO (3a00poHEHOro). I3 IIHOro BHUTIKaE, MO HOPMU KOTPI MOJEIIOIOTH
Ta 3aKPIIUTIOIOTH 11 TUIIM TMOBEAIHKH iCTOTHO BiIPI3HAIOTHCS OJHI BijI iHIINX 1 00'€KTUBHO
HE MOXYTb OyTH OJHAKOBHMH. AJKE TOJOBHOIO OCOONHMBICTIO CTPYKTYPH OXOPOHHHX
HOPM € HasBHICTh Y HUX CaHKLii, TOAl SIK peryasTHBHI HOPMU B HUX MOTPEOH HE MAlOTh,
KOTM HHMMH BH3HAYA€THCS BapiaHT IMOBEOIHKH, KOTPHH y CYCHUIBCTBI € 00'€KTUBHO
HEOOXiTHUM Ta OULTFHUM, TOOTO, KOJIH Taka HopMa € ictuHHO [30], 200, iHaKIIe Kaxy-
YH, BOHA - €JIEMEHT «A1HCHOTO 3aKOHY».

Hacamkinenp BHKIaJGHOTO MPO CTPYKTYpY MpaBa, CIiJ BiAMITHUTH: MoOBa e mpo
CTPYKTYPY CKJIaIHOTO COLiaJIHOTO YTBOPEHHS, KOTPE PO3BHBAETHCA 1 € PEryJIsTHBHO-
OXOPOHHOI0 HOPMATHUBHOIO CHUCTeMOI0. ToMy AaHa CTpyKTypa XapaKTepu3ye BiIHOCHO
iHBapiaHTHUH aCIEKT MpaBa, T¢ 3 YOr0 BOHO CKIIAJAETHCA, K TaKe iCHYE 1 (DYHKI[IOHYE Y
peanbHil aiicHocTi. CKIamHICTh MPH LBOMY MOJISATA€ HA TUIBKA y HAasBHOCTI B MpaBi
JEeKITBKOX i€papXiuHO B3a€MO3B'SI3aHUX PIBHIB, HOPMaTHBHUX MiJCHUCTEM, aje 1 B TOMY,
IO TpUTaMaHHa MpaBy CTPYKTypa y HBOMY «IOJBOIOETHCS», MPOSBIAIOYNCH Y SIKOCTI
CTPYKTypa 3MICTy IpaBa Ta CTPYKTYpH (POPMH JaHOTO 3MICTY.

OcTaHHi, TAKUM YHHOM, - [I¢ B3aEMOOOYMOBIICHI BITHOCHO CaMOCTIiHI iaJeKTUIHO
OPOTUJICKHI CTOPOHHM OnHi€l, Tiel ® caMoi, €IWHOI CTPYKTYpH IpaBa, BKa3ylouoi Ha
€IIHICTh CKJIAJIAI0UUX il KOMIIOHEHTIB - IPUHLUIIIB, HOPM, iIHCTUTYTIB, rayry3eH - Ta 3B'I3KU
Mk HEMHU. Lle, y cBolo d4epry, € mepenyMoBOIO CHEHU(IYHOCTI CHIBBiAHOIICHHS Y
CTPYKTypi mpaBa O00'€KTHBHOrO i cy0'ektuBHOro. J[lerepmiHoBaHa i oOymoBiieHa Yy
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KiHIICBOMY TIIJIaHI 3aKOHOMIPHOCTSAMH CYCHUIBHHX BIJHOCHH, CTPyKTypa IIpaBa €
00'€eKTUBHOIO HOr0 SIKICTIO, IO OCOOJIMBO MpOSBIsiE ceOe y OUIEHHI mpaBa Ha Taiysi,
IHCTUTYTH, TOOTO OKpeMi B3a€MOIOB'SI3aHi MIAPO3ALIH, a TAKOXK — CTPYKTYPi MPaBOBHUX
HOPM.

Age K eeMeHT cy0'eKTHBHOTO (PaKTOpy CYCHUIBHOTO PO3BHUTKY, PaBo (HOPMYETHCS
Yy HaAyKOBO OOTpYHTOBaHy cucTeMy (15 cucrema - "sapo” mpaBoBoi cuctemu [31, ¢.27-31;
32, ¢.23-30]) 3 XxapaKTepHOIO TSl HROT'0 COI[iaIbHO-MOPAILHOK Ta TOTITHYHOIO €THICTIO,
IOPUIMYHOIO HUTICHICTIO TpU Oe3rocepeaHiM 3AiHCHEHHI MPaBOTBOPYOI isUIBHOCTI Aep-
KaBoOIO, NP 31iiicHeHH] KoaupikauiiHoi AistibHOCTI. OCh YOMY CTPYKTypa mpasa, yAo-
CKOHAJIEHHS HOPMATHUBHOTO CKJIaAy 1 3B'A3KiB MK HOro eleMeHTaMH, OOTpyHTYBaHHS
HEOOX1THOCTI pO3POOKH 1 MPUIHATTSA HOBUX MPABOBUX HOPM, HAJAaHHS IM BiJIOBiTHOI Ta
HaJeKHOI ()OpMHU BUpa3y - T€ BITHOCHO HEBEJIHMKE KOJIO MUTAHb 1 3aj7a4, KOTPi MOCTIHHO
MOBHMHHI 3HaXOAWTUCH y LEHTPiI yBard IOPUIMYHOI HAyKH, MPaBOTBOPUOCTi, CYyO'€KTiB
KomudikaniitHol IisbHOCTI, a caMe - YKpaiHcbkoi koau(ikamiiiHoi koMicii. Apke, sIK
nume A.Ko3moBchbkuii: "...HOpMa mpaBa, IHCTUTYT, raiysb, MiArany3b Ta cHCTeMa IpaBa
SIK IUTICHE CTPYKTYPHE YTBOPEHHS IMOCTAOTh SUi generis THOCEONOTiYHUMHU TaKCOHAMU,
OJIMHUIISIMU TTi3HABAILHOI TMHAMIKH 1 po3BUTKY mpasa" [33, c.51].
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[Moropenos E.B. [IpaBo xak cucrema (00IIeTeOpeTHISCK Uil aCIEeKT).

B cratbe nccnenyercs obereopernyeckas U 00IIEMETO0I0THIeCKast BOPOCHI MC-
CJIEZIOBaHHS MTPOOJIEMBI CHCTEMHBIX XapaKTEPUCTHK M CTPYKTYPHBIX OCOOCHHOCTEH IpaBa.

KiroueBeie croBa: cucteMa IpaBa, CTPYKTypa IpaBa, CTPYKTypa OOBEKTa, OTpacib
MpaBa, NOJ0TPACIb CUCTEMBI IIpaBa.

Pogorelov E.V. Law as system (generaltheoretical aspect).

The generaltheoretical and generalmethodological questions of investigation of
problem of systematic characteristics and structural peculiarity of law areconsidered in
this article by author.

Key words: system of law, structure of law, structure of object, branch of law,
underbranch of system of law.
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VYuensle 3anucku TaBpu4eckoro HalMOHaAbHOrO yHUBepcureTa uM. B. 1. Bepnanckoro

Cepus «lOpuanaeckne Haykm». Tom 21 (60), Ne 1. 2008 r. C. 61-67.

KOHCTUTYUMNOHHOE IMNMPABO

YK 342.553 (477.75)

Apenbceit oBa A.b.

OEAKI MPOBNTEMW KOHCTUTYLIMHO-NPABOBOIO 3AEE3MNEYEHHA
OPTAHISALII TA IANBbHOCTI BEPXOBHOI PAOV ABTOHOMHOI
PECIYBIIKU KPUM

Ha ocHoBi aHani3y 3akoHO#ABCTBa YKpaiHU B CTAaTTi PO3TISNAETHCSA KOHCTUTYLIMHO-
mpaBoBe 3a0e3lEeUeHHs opraHizamii Ta mismbHOCTI BepxoBHoi Pagm  ABTOHOMHOI
Pecniy6nikn Kpum. ABTOp AochimKye ocoOIMBOCTI IPaBOBOTO PEryNIOBaHHS AiSIIBHOCTI
Bepxosnoi Pagu APK.

KimouoBi croBa: 3akOHOIABCTBO Y KpaiHH, 3aKOH, HOpPMaTHBHO-IIPABOBHUI aKT.

BaxxnuBuM HampsMKOM JTOCTiKEHHS misuibHOCTI BepxoBHoi Pamm ABTOHOMHOL
Pecniy6nikn Kpum € anani3 TeopeTHYHUX MpoOJieM HOPMATHUBHOTO PETyIIOBaHHs MUTaHb
oprasizauii Ta JiSJIBHOCTI 3rajaHoOTo MPEACTaBHUILKOTO OpraHy. AHaji3y MmogiOHuX mpo-
OJeM TPUCBSYEHO YUMANIO AOCHiIKEHb (Y TOMY YHMCIi MOHOrpadiuyHux) i3 3arajipHOl
Teopii mpaBa Ta KOHCTUTYLiHOTO (nepxasHoro) mpasa (C.H. Bpatycs, A.B. MiukeBuua,
M.A. Hladipa, A.®D. lllebanosa, C.B. [loneninoi Ta iH.). Tum yacom, NuTaHHS 3’ ICyBaHHS
Mpo0JieM KOHCTHUTYIIITHO-TIPaBOBOTO 3a0e3MeUeHHs OpraHizallii Ta nisimbHocTi BepxoBHOT
Panu ABTonomuoi PecniyGuiku Kpum 3anumarorbesi Masio JOCHiIKyBaHUMH.

Mertor0 IOCHiKEHHS CTaTTi € 3MiiICHEHHS aHaNi3y 3aKOHOJAaBCTBa YKpaiHH, BU3HA-
YeHHSI CUCTEMH 3aKOHOAaBCTBa YKpainu mpo BepxoBny Pamy AsroHomuOi PecnyOmiku
Kpuwm, 3’sicyBaHHsI 0COOIMBOCTEN MPaBOBOTO PEryMIOBaHHA HisibHOCTI BepxoBnoi Paan
Kpumy.

3akoHomaBcTBO TIpo Bepxosny Pany ABronomuoi PecniyOniku Kpum moxHa BU3HA-
YUTH K YaCTHHY CHUCTEMH 3aKOHOAABCTBA YKpaiHW, IO 3aKpiIUIIOe€ MPaBOBHI CTaTyc
BepxoBuoi Pamu Asronomuoi PecryOmiku Kpum, il moBHOBa)KeHHs, PpaBOBUU CTaTyc
JeTyTaTiB MPEeACTaBHUIIBKOIO OpraHy aBTOHOMIi, opraHi3aumiiHO-paBoBi (opmu Horo
TISTIBHOCTI, B3a€MOBIAHOCHHY 3 IHIIMMHU OpraHaMH MyONiqHOT BIAIH.

BaxnuBuM y IbOMy acleKTi € MUTaHHS KnacuQikaiii HOpMaTUBHO-IIPABOBUX aKTiB,
IO peryJIoloTh MUTaHHA opraHizauii Ta aistieHOCTI BepxoBnoi Pamu APK, Ta Hanexats
70 CHUCTEMH 3aKOHOAABCTBA MPO MPEACTAaBHUIBKUIM OpraH aBTOHOMil. B ropuandiit
JiTepaTypi mpuIiieHa 3Ha4HA yBara JOCHIIIKEHHIO OHATTS, IOpUANIHOI IPUPOIN Ta OC-
HOBHHUX O3HaK HOPMAaTHBHHUX aKTiB, @ TAKOX aHAIII3y i€papXii MK OKpEMHUMH BHJIAMH LIHX
akTiB [1, c. 76; 2, ¢. 31-160; 3, c. 32]. BogHo4ac nepekoHIMBO MTOKa3aHi i pO3XOIKCHHS B
IOPUINYHIN CHIl aKTiB, IO BUAAIOTHECS THUM CaMUM OpPTaHOM, Yy 3aJeXHOCTI Bif
(hopMabHOT OPTaHiI30BaHOCTI TUX UM IHIMHKX aKTiB [4]. Lle 7a€ MOXKITUBICTH TOBOPUTH TIPO
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OaraTopiBHEBHH XapakTep i€papxiuyHOi CTPYKTYpPH 3aKOHOAABCTBA. Y CyYaCHHX YMOBax
JOLITBHO PO3PI3HATH Taki PiBHI i€epapXivyHOI CTPYKTYpH 3aKOHOJABCTBA, SIKI PETYIIOIOThH
nuTaHHS y cdepi opranizanii Ta gisibHOcTi BepxoBHoi Pagn Asronomuoi Pecmy0Omiku
Kpum: Konctutynist Yxkpainum sk OcHOBHUH 3aKOH JepikaBH; 3aKOHH YKpaiHU;
MiZ3aKOHHI HOPMAaTHBHO-NIPABOBiI akTH. Tpeba 3a3HAUMTH, IO TMEpepaxoBaHi CHUCTEMHU
B3a€EMOJIIOTH OJIHA 3 OJHOIO Ta 00'€IHAH] €MUHUM i€papXidHUM 3B'SI3KOM, OHAK XapaKTep
Ta aKTHBHICTH B3a€MOJII PI3HUX CTPYKTYPHUX YaCTUH BiMiHHI.

OCHOBY TEOPETUKO-IIPABOBOIO OCMHCICHHS MUTaHb OpraHizamii Ta IisUTBHOCTI
BepxoBnoi Pamu APK cranoBmste Hopmu KonctuTynii Ykpainw, ski BHU3Ha4ae
NPUHIUIIOB] 3acajy opraHizauii Ta AisUTBHOCTI 3a3HAYEHOr0 MPEACTaBHUIBKOIO OpraHy
aBToHOMii. L{i HOpMHU OImOCEepEeaKOBYIOTh HAWBAXKJIMBILI CYCHUIbHI BiAHOCHHH, IO CKJa-
JAl0ThCS B MPOLIEC] AISTIBHOCTI MPEACTaBHUIIBKOIO oprany aBToHoMii. [1lnsxom Bperymo-
BaHHS 1IMX BimHocuH KoHctuTyniss Yipainu 3milicHIOE omocepenkoBaHHWN BIUIMB Ha iX
3aKpIIIEHHS B aKTaX MOTOYHOTO 3aKOHOAABCTBA, CIIPIMOBYE PO3BHTOK IPABOBOTO PEry-
JmoBaHHA B Lil cdepi, 00 €KTUBHO BHMara€ BUHUKHEHHS psAy MOXiTHUX BiAHOCHH i
MpPUHANMHI 9aCTKOBO MPOTHO3Yye X 3MmicT. OTXe, B CEHCI PErylioBaHHS BiAHOCHH, LI0
posrisaaoTees Koncturynis YkpaiHu Ma€e epCeKTHBHY CIIPSIMOBAHICTh, GOPMYITIOI0UN
3arajbHi BUMOTH IIO/I0 MPUIHATTS BiINOBITHMUX 3aKOHIB Ta iX 3micty [5, c. 15].

[Tpucesuennit ABronomHiit Pecrryomnini Kpum X po3ain OcnoBaoro 3akony Ykpainu
nepenbavae 3AIHCHEHHS IIMPOKOI MPOrpaMy 3aKOHOAABYMX POOIT, M0 BKIIOYAE SIK
MiATOTOBKY HOBUX 3aKOHOJABYMX aKTiB, TaK 1 BHECEHHA HEOOXiTHMX 3MiH A0 BXKe
icHytounx. Onnak, cnenudika noOyI0BH 1 PO3BUTKY CUCTEMH 3aKOHOJABCTBA IOJSTAE B
TOMY, IO TPU MPUHHATTI KOXXHOTO HOBOTO HOPMAaTUBHOTO aKTy, HOPMO- TBOPELb MOBH-
HEH BUXOAWTH HE TUTBKHU 3 XapaKTepy pPO3B'sI3yBaHUX HUM 3aBAaHb, a i BpPaXOBYBAaTH YMH-
HUK HasSBHOCTI Ha MOMEHT TPUUHATTSA BINOBIIHOTO aKTy IIEBHOI CHCTEMH BXKeE
ICHYI04Oro 3aKOHOJAaBCTBAa. ToMy, BIUIMB CHCTEMH 3aKOHOJABCTBAa HA MOOYAOBY Ta IIO-
JaNbIINi PO3BUTOK IIi€i CHUCTEMH BHSBISETHCS B TOMY, IO HOPMOTBOPELb 3B'SI3aHUI y
CBOIX PILIEHHAX CTYIEHEM pO3pO0JIEHOCTI 3aKOHOJABCTBA B KOHKPETHi cdepi [6, c. 32].

OTxe, BTUIEHHS B XHUTTS caMe KOHCTUTYLIMHHMX HOPM € BaXKJIMBHM 3aBIaHHAM
3aKOHO/ABLIB, MO0 MalOTh PO3POOMTH 1 BNPOBAIWTH B JKUTTA 3aKOHOJABUY MOJEIH
¢ynkuionyBanHnsa BepxoBHoi Pagu ABToHOMHOI PecriyOmiku KpuM, a Takox mpakTUKIB —
CIyOOBIIIB JAaHOTO OpTaHy, Ha SKUX MOKJIaJaloThcsl BaXKIMBI 000B’sI3KM 11010 Oesmoce-
PEIHBOrO BTUIEHHS! BU3HAYEHOI 3aKOHOIABCTBOM MOJIENI B XUTTS. HopmaTHBHO-TIpaBOBa
CTOpPOHA 3a3HAYCHOT0 MUTAHHS MOJIsTae B GOpMaIbHO-IOPUAMYHOMY 3aKpillJIeHH] Ha piBHI
OcCHOBHOTo 3aKOHY JIepKaBH OCHOBHHX PUC 3AIHCHEHHS MyOIiuHOI BIaau Ta iX 3B 53Ky i3
3araJibHAMU KOHCTUTYLIHHIUMH 3acalaMH.

Bonmnowyac BaxnuBo Big3HauuTH, 10 KOHCTUTYLiS YKpaiHM BCTAHOBIIOE JIWIIE
0a30Bi, Hal3arajbHINI, BiANpaBHI MOJIOKEHHS, IO BU3HAYAIOTH cHeuu(iky IisNIbHOCTI
BepxoBnoi Pamu APK. Ile 3yMoBieHo Hacammepen paMKOBUM — XapaKTepOM
KOHCTHUTYLIIHHOTO PETyIIOBaHHs CYCIUIBHUX BiAHOCHH, HEMOXKIIMBICTIO 1X BU3HA4YECHHS i
BPEr'YJIIOBaHHS B paMKaX T'OJIOBHOI'O 3aKOHO/IaBYOT'0 aKTy JIEP>KaBH.

Sk BimzHauas b.A. CrpamiyH, “cKymi psiIKd KOHCTUTYLIH MICTSTh 4YacTO BEIHYE3HHUM
3MICT, SIKMM HE JISKUTh Ha MMOBEPXHI TEKCTY 1 A0 AKOTO CIIiJ JOIyMYBATHCS LUISIXOM JIOK-
JAJHOTO aHalli3y KOHCTHUTYHIHHUX HOPM, CHOHYKAaIOYHM THM CaMUM [0 BIYMIIHBOIO
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3aCBOEHHSI MaTepiany, 10 BiINOBiZadbHOrO Ta KOHCTPYKTHBHOro miaxoxy” [6, c. 402].
Ane Taka KOHCTHTYLIHHA ‘“‘CKymiCTh’ 00 €KTUBHO 3yMOBIIIOE IHTCHCHUBHHH XapaKTep
MOTOYHOI 3aKOHOJABYOI pOOOTH MO IOKJIAAHOMY BHPIIIEHHIO MpoOjeM, MOB’SI3aHHUX 3
PETYIIOBaHHSM IIMX B3a€MOBITHOCHH.

BonmHowyac came KOHCTHTYLiHHE 3akpiluieHHS (opMyBaHHS Ta (YHKUIOHYBaHHS
MPEACTAaBHUIIBKOTO OpraHy aBTOHOMil CTUMYIIIOE MOUTYK ONTUMAJIBHUX BapiaHTIB 3aKOHO-
JaBUOTO 3aKpiIVIEHHs PaBOBOI IPUPOAN JAHOTO NPEACTABHUIIBKOTO OpraHy B iHIIHMX 3a-
KOHO/IaBYMX aKTax - HacaMIiepes 3aKoHax Y KpaiHH.

Tomy HacTynmHUM piBHEM MPAaBOBOTO peryaroBaHHs AisuibHOCTI BepxoBHoi Pagu APK
€ 3aKOHO/IABYHMH piBeHb, TOOTO CHCTEMa HOPMATHBHO-IIPABOBUX AKTiB BHUILOI IOPUANIHOT
CHJIM, IIO BIOPSIIKOBYIOTh, PErJIAaMEHTYIOTh Ta OXOPOHSIOTh HAWBaXKIMBILIl CYCHUTBHI
BIJTHOCHHU Y cepi 3aiiiCHEHHS Iep>KaBHUX Ta CAMOBPSAIHMX MTOBHOBa)KEHb Ha MICIICBOMY
piBHi.

Cucrema BIIIOBIIHUX 3aKOHOMABYMX AaKTIB CKIAJA€ThCA 3 JBOX IifcucTeM: 1)
3aKOHO/IABY1 aKTHU CIELiaIbHOI0 XapaKTepy; 2) 3aKOHOJaBYi aKTH, L0 PEryII0I0Th OKpeMi
MPaBOBITHOCUHY Y AaHiil cdepi (e, AK MpaBmUiio, Tady3eBi 3aKOHOIABYI aKTH, IO Pery-
JIOIOTh OKPEMi CTOPOHH, BUIM CYCHUIBHHUX BIJHOCHH). Y Cy4acHHX yMOBax JO TEpIIOi
IpyIK 3aKOHOAABYUX aKTIB BIAHOCATHCS Hacamrepen 3akoHH Ykpainu “Ilpo BepxoBHy
Pany ABtonomHoi PecnyOniku Kpum™ Big 10 motoro 1998 poky, “Ilpo 3aTBepmxeHHs
Koncrutynii Asronomuoi Pecriy6miku Kpum™ Bin 23 rpyans 1998 poky, “IIpo BuGopu
nemyratie BepxoBHoi Pagu ABToHOMHOT PecniyOmiku Kpum, MiciieBux pan Ta CUIbChKUX,
CENTUIIHMX, MICHKHX ToliB” Bix 6 kBiTHs 2004 poKy TOIIO.

Ho gapyroi rpynu 3akoHIB HajeXaTb OKpeMi HOpMH bromkerHoro, 3eMenbHOrO,
HusineHoro ta 'ocmogapchkoro KomekciB YkpaiHu, a Takox 3akoHiB Ykpainu “IIpo
MicueBe caMoBpsinyBaHHS B YkpaiHi”, “IIpo cymoycrpiit Ykpainu”, “IIpo cucremy omo-
natkyBansas”, “Ilpo Bmacuicts”, “IIpo mepemady o00’€KTiB Aep:kaBHOI Ta KOMYHaJIbHOI
BJIacHOCTI” Ta iH.

o BigHOMIEHHIO 10 KOHCTUTYLIHUX HOPM MOJOKEHHS 3aKOHOJABYMX AKTiB BHILOI
IOPUIIMYHOI CHIIM, IO BTUIEHI B MOTOYHMX 3aKOHAX, BUCTYMAIOTh SIK TOXigHI, BTOPUHHI,
KoHKpern3ytoud. [Ipore, e He MpUMEHIIye iX 3HAYEHHS, a JHIIE 3aCBiguye HWKYHI,
MOPIBHSIHO 3 KOHCTUTYLIITHUM, PiBEHb perjaMeHTalii BiAMOBiTHUX MPAaBOBITHOCHH.

Amnanmizyroun chepy HOPMATHBHO-IPaBOBOrO 3a0e3ledeHHs] oOpraizamii  Ta
nismeHOCTI BepxoBHoi Pagu ABToHOMHOT PecnyOmiku Kpum, ciig Takoxk BpaxoByBaTu
psan pimens Koncruryniiinoro Cyny Ykpainu, fKi crieniaibHO Oy NMPUCBsSUEH] TIEBHUM
acrekTaM oprafizauiiHO-IpaBOBOI AiSIIBHOCTI MPEACTaBHUIIBKOrO oprany aBroHomii. Ce-
pen Hux cmip sragatu pimeHHs Koncrutyniitnoro Cymy VYkpaiHu y cmopaBax: mpo
aZAMIHICTpaTUBHO-TepUTOpiasbHUK ycTpid Bix 13 smmuHs 2001 poky [7]; mpo npaBoBi akTu
BepxoBuoi Pagu ABroHomuoi Peciyomiku Kpum Big 27 miotoro 2001 poky [8]; momo
CYMICHOCTI MOCaAM CUIBCHKOT'O, CEIHIIHOI0, MIiCBKOTO TOJIOBH 3 MaHOATOM JeryTaTa
Bepxosnoi Pagn ABronomHuoi Pecniyoniku Kpum Big 20 tpasust 2004 poky [9]; mpo Bubo-
pu nenyratiB BepxoBrnoi Pagu AsroHomHoi PecriyGmiku Kpum Bix 17 kBitHs 2003 poky
[10]; mpo Koncrutynito ABToHoMHOi Pecniyoniku Kpum Big 16 ciunst 2003 poky [11] To-
mio.
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Bararto B yomy 11€ 3yMOBJICHO TUM, LI0 pimeHHs i BUCHOBKM KoncturyuiiiHoro Cyny
VYkpainu, sk caymrHo 3a3Hadae B.M. [llanosan, xoua i ,,He MOXXYTh MaTH XapakTep HOp-
MaTHBHO-TIPABOBMX aKTiB, IO 34aTHI aKTHMBHO BIUIMBATU Ha PETYIIOBAHHA CYCHUTBHUX
BIJTHOCHH”’, TIPOTE ,,CIIPABISIOTH BIUIMB Ha c(epy MpaBOTBOPUOCTi”. 30Kpema, pe3yibra-
TaMHu HOro AiSIIBHOCTI ,,MOke OyTH (DaKTHUHE cKacyBaHHA “HiIKOHTPOILHUX MPAaBOBUX
aKTiB 1 THM CaMHUM HETaTUBHUII 3a CYTTIO BIUIMB Ha 3[ilICHIOBaHYy yITOBHOBa)XEHUMH OpTa-
HaMH paBoTBOpUicTh” [12, ¢. 29].

OpHak, y IbOMY BiTHOIIEHHI MOXKHA PUEIHATUCS O IyMKHA BYEHHX, SIKi BBAXKAIOTh,
mo Koncruryniiiaunii Cyx YkpaiHu B mpomeci BUPILICHHS NMHUTaHb NPO BiINOBIAHICTH
Koncrutynii Hacamnepen 3akoHiB un odimiiHoro TiaymadeHHs KoHCTHTYWIT i 3aKOHIB
VYkpainu He moBHHEH, OpaTh Ha cebe BUPILICHHS MUTaHb, Ki 00’ €KTUBHO BiJHOCITHCS A0
chepr 3aKOHOOABUOTO peEryjaioBaHHSA. AJ/Ke HAsBHICTb Yy 3aKOHaxX 3 IHUTaHb
TepUTOpiaibHOI Opranizamii Bmagu (B TOMY 4YMCIi Ha piBHI ABTOHOMHOI PecmyOmiku
Kpum) BinnmoBigHHUX MOJOXKEHB, AKi BiAcyTHI B KOoHCTUTYIIT, HE 3aBKAN MOXKE PO3TIIsia-
TUCS SIK IIJICTaBa JJIs BU3HAHHS X HEKOHCTUTYIIMHUMU, OCKUTbKM KOHCTHTYIIIST OLIbII-
MEHII BUYEPITHO PETrYNIO€ JIUIIE BiTHOCHHHM, IO CKIAJAIOThCS B TMpoLeci 3AiHCHEHHs
Jep’KaBHOI BJIaIy HacamIlepel MK BUIIMMH OpraHamMH AEpKaBH, 30KpeMa MDK mapia-
MeHToM, llpesunentom Ykpainun Ta Kabinerom MinictpiB Ykpainu. Lo x crocyerscs
oprasizaiii BIaay Ha MiCISIX, TO I[i MUTaHHS MAIOTh BUPILIYBaTUCS 31e0UIBIIONO Ha 3aK0-
HOJaBuoMy piBHi [13, c. 65].

Ocp YoMy, SIK BiA3HA4Yalocs B JiTEpaTypi, B MpoLeci BUPILICHHS NHTaHb ILOJ0
KOHCTHUTYILIMHOCTI 3aKOHIB 4n odimiiiHOro TirymMaueHHs KoHCTUTyil 1 3akoHIB YKpaiHu 3
MUTaHb OpraHi3amii BIaJAM HA MICHAX KIOYOBUM Mae OyTH THTaHHSA MPO MEXI
KOHCTHUTYLIHOTO 1 3aKOHOJIaBYOr'0 PETyIIOBaHHSL.

JochmimKyloud CHCTEeMY MiI3aKOHHMX HOPMAaTHBHO-NIPABOBHX akTiB, HEOOXiTHO
Bi3HAUMTH IpO iX AudepeHmianio Ha ABi IPyNu: HOPMATHUBHO-NIPABOBI aKTU LEHTPAIIb-
HUX OpraHiB Aep>KaBHOI Biaau (HacamIlepes BULIMX OPraHiB JAepXKaBH) Ta HOPMATHBHO-
MPaBOBiI aKTH MICIIEBUX OpraHiB BIaad. 3a3HAYCHUN MOMUT 3MIHCHEHWM 3aJeXHO Bif
IOPUIINYHOI CHIIM 3TaJiaHuX aKTiB, OCKUIbKH IOpUAMYHA CHJIA AKTiB IMEpIIOi TPYNH € BH-
o, HiK Apyroi. OQHaK He MOXKHA CTBEPIKYBAaTH MO 0araTto YMCEIbHICTb aKTiB, SIKi
HaJEXKaTh 10 IEepIIoi IPyIH, 110 OB’ sI3aHe 31 CenuQikoi0 IPaBOBOrO peryatoBaHHS.

BaxnuBy ponb y cuCTeMi HOPMAaTHBHO-TPABOBHX aKTiB, SIKi PETYIIOIOTh MUTAHHS
opranHizanii Ta mistieHOcTi BepxoBnoi Pamu ABTronomuoi Pecmy6niku Kpum, Bimirpae
Koncrutynis APK, sika Hane:kuThb 10 miacucteMu 3akoHiB. Lleil BUCHOBOK 0a3yeThCsl Ha
0COOJIMBOCTSIX MPUIHSTTS ILOIO HOPMAaTHBHOTO aKTY, a TAKOXK Ha 0COONMBOMY HpPEAMETi
HOTO perymnoBaHHsI.

3okpema, npuitaara Bepxosaoto Pagoro APK Koncturyis aBToHOMIT HabyBae 10pu-
JUYHUX BIACTUBOCTEH 13 TOrO MOMEHTY, KOJIM BOHA CTA€ HEBII'€MHOIO YaCTHHOIO 3aKOHY
VYxpainu npo ii 3aTBepaKeHHs. [0 TOro >k HaCTYIHUM apryMEHTOM Ha KOPHCTh XapakKTe-
puctuku Koncrurynii APK sik pisHOBuAy 3akoHiB YKpainu Buctymae m. 13 4. 1 cr. 92
OcHoBHOro 3akoHy YkpaiHW, 3rifHO 3 SKHM TEPUTOPIaJIbHUHA YCTpi Aep:KaBu
BU3HAYAETHCA BUKIIOUHO 3aKOHAMH YKpaiHW. AHaII3YIOUH Il MOJOKEHHS, a TAKOX Bpa-
XOBYIOUHM Te, 1m0 HasBHe 3raayBanHa npo Koncrutymito APK B OcHoBHOMY 3akoHi
VYkpaiHu, e 1a1o MOKIMBICTh OXapakTepu3yBaTH i ik opraHiunui 3axoH [13, c. 11]. o
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X J0 TpeaMeTy NpaBOBOTO pErylioBaHHS, 3raJaHuii HOPMATHBHO-TIPABOBHM aKT
BpPEryJIbOBYE CYCHUTBHI BIIHOCHHU, WO BiOyBarOThCS Ha TepUTOpii ABTOHOMHOI
Pecniy6ikn Kpum, HOpME sIKOro MaroTh npsAMy Airo. 3Baxkatoun Ha 11e, Koncturyuis APK
Ma€ HafBHILY IOpUANYHY CHUIIYy cepel] HOpMAaTHBHO-IIPABOBUX aKTiB, SIKI CTOCYIOTBCS IH-
TaHb opraHizamii Baaau B ABTOHOMHIM PecriyOmini Kpum, a Tomy Bei iHIII nmpaBoBi akTH
MTOBUHHI MpUIMAaTHCs Ha ii OCHOBI 1 BiAMOBiAaTH i,

Tepmin "HopMmaTuBHO-IpaBOBi akTh ABTOHOMHOI PecmyOmikm Kpum" ynepiue
BUKopuctoByeTbess B Konctutynii Ykpainun ta Konctutynii ABroHOMHOI Pecmy0miku
Kpum, xoua B nepaBHO-IPaBOBii MpaKTHLI BiH 3aCTOCOBYBaBcs i panime. Bigmosingne
MOHATTS BimoOpaxkae Te, IO LWUM aKTaM BIIACTUBUU MiN3aKOHHUH XapakTep, SKAN
BKJIFOUAE BiMOBIHICTh IMX akKTiB He numie KoHcTuTymii 1 3akoHaM YkpaiHu, a i aktaMm
[Ipesunenta Ykpainu, Kabinery Minictpie Ykpainu, 1o BUIaHi y MeXax iX IMOBHOBa-
xeHb. Takuil xapakTep HOpMaTHBHO-TIPaBOBHUX akTiB BepxoBHoi Pagn APK BumnmBae 3i
3MicTy nojoxeHHs 4. 1 cr. 135 Koncrutyuii Ykpainu, 3a SIKHM BOHH ,,HE MOXKYTh CyIep-
euntn Koncrutynii i 3akonam Ykpainum Ta mpuiimMaroTbes BiamoBinmHo no Koncrurymii
VYxpainu, 3akoHiB Ykpainu, akTi [Ipesunenta Ykpainu i Kabinery MinictpiB Ykpainu Ta
Ha X BUKOHAHHS .

VY TakoMy KOHTEKCTI HOpPMaTHBHO-TIpaBOBi akTh ABTOHOMHOI PecmyOmiku Kpum
YTBOPIOIOTH y CHUCTEMI 3aKOHOJABCTBAa YKpaiHM BiHOCHO BiJOKpEMJICHY MiICHCTEMY
HOPMAaTUBHHUX aKTiB, Jisl SKUX MOIIMPIOETHCS HA TEpUTOpPil0 ABTOHOMHOI PecnyOmiku
Kpum. Ilepenik nutanp, 3 sikux ABToHOMHa Pecmy0Onika Kpum 3miiicHioe HOpMaTHBHE
perynroBanHs, Bu3HaueHuii y Koncruryuii Yipainu (ct. 137) ta Koncrurynii APK (cr.
18). IlonsTTs ,,HOpMaTUBHO-TIpaBOBi akTH ABTOHOMHOI Pecny6niku Kpum”™ € Ginpir mu-
POKHM 3a 3MICTOM 1 BKJIIOUa€ B cede pi3Hi 32 HOpMOIO Ta IOPUANIHOIO CHIIOI0 HOPMATHBHI
akti BepxoBuoi Pagu APK, Pamu minictpiB APK Ta iHmmx pecnyOnikaHCBKHX OpraHiB.

[Ipore kmrO4OBa podb Yy CHCTEMi HOPMATHBHO-TIPABOBUX aKTiB ABTOHOMHOI
Pecniy6ikn Kpum BapTo Hanexuts HOpMaTUBHO-TIpaBoBUM akTaM BepxoBHoi Pagu APK,
K1 MaroTb HaWBUIIY IOPUIUYHY CHJIY Y LIl CHUCTEMI, IO 3YMOBJIEHO HPUPONOI0 Mpea-
CTaBHUIBKOTO OpraHy aBTOHOMIi. [IpuHarizHo Tpeba 3a3Ha4MTH, IO 33 CBOIM IMpH3HA-
YEeHHSIM HOPMAaTHBHO-TIPaBOBi akTH ABTOHOMHOI Pecny6niku Kpum moxinstorscst Ha aBa
Buau. OpHI 3 HUX TOKIMKaHI 3AiHCHIOBaTH O€3MOCEpeHE PEryNIOBaHHS CYCHITBHUX
BIJTHOCHH Y Tpolueci peanizauii QpyHKIiH aBTOHOMHOI pecnyOniku. [IpuiimMatoun ix mpen-
CTaBHUIBKUI OpraH aBTOHOMil BUpILIye HaWBa)KIWBIlll MHUTAHHS >KUTTS aBTOHOMHOTO
YTBOpPEHHSI, BCTAHOBIIIOE OOOB'SI3KOBI [UIi BUKOHAHHS Ha BCi TepuTOpii ABTOHOMHOI
Pecniy6nikn Kpum mpaBoBi Hopmu. IHINI — HOCATH AOmOMDbKHUET xapakTtep. Bonu
NpHU3HAYCHI Ul 3aTBEpIKEHHA YW BBEACHHS B Mil0 iHIMIKMX akTiB BepxoBHoi Paan
AstonomHoi PecyOniku Kpum, a ToMy caMOCTiifHOTO 3Hau€HHS HE MalOTh. 3a 3MiCTOM
BignoBimHUX monokeHb Koncrutynii ABToHoMHOI PecnyOmiku Kpum Bepxosna Pana
APK mnpuiimMae HOpMAaTHBHO-IIPABOBI akTH Yy (OpMi IOCTAHOBH, a aKTH 3aCTOCYBaHHS
HOpM IIpaBa (aKTu iHIUBiAyanbHOI ail) — y opmi pimens (cT. 27).

HopmartusHo-npaBoBi akti BepxoBHoi Pagu APK moxxHa noainuty Ha 1gi rpynu. o
MepIIoi TPYNH BIAHOCATHCS aKTH 3a JOMOMOTOI0 SIKMX 3I1HCHIOETHCS HOPMaTHBHE pery-
moBaHHS y cdepi, BinHeceHil 10 BigaHHsa ABToHOMHOI PecyOmiku Kpum, a npyroi — ak-
TH, SKI PEryNIOI0Th BHYTPIIIHBO OpraHi3aliifiHi NMUTaHHS OisabHOCTI BepxoBHoi Paan
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APK. 3rigHo 3 nUISIMH BIATIOBITHOTO JOCHTIPKEHHS IO OCTAHHIX BiJTHOCHUTHCS HacaMIIEPE]]
Pernament BepxoBnoi Pamun ABronomHoi PecnyOniku Kpum, sikuii OyB 3aTBepmxeHUN
[MocranoBoto Bepxouoi Panu Bix 30 uepBHs 1998 poky [14].

TakuMm 4YMHOM, PE3IOMYIOUH PE3yIbTaTH MPOBEACHOTO OCTIHKEHHS 3pO0JIEHO BUC-
HOBOK, 110 mpucBsdeHnii ABToHOMHIM Pecmy6Omini Kpum X po3min OcHoBHOro 3akoHy
VYkpainu nepenbavae 3ailiCHEHHS MUPOKOI IPOTrpaMu 3aKOHOJABUMX POOIT, IO BKIIOYAE
SK TIArOTOBKY HOBHX 3aKOHOAABYMX AKTiB, TaK 1 BHECEHHS HEOOXIOHHMX 3MiH A0 BXeE
ICHYIOUHX.

O1iHIOI0YM CTaH Ta piBeHb yperyinboBaHOCTI AisimbHOCTI BepxoBnoi Pagu APK, ciin
MaTH Ha YyBa3i crHenugiky paMKOBOTO pEryliOBaHHS IMX BiJHOCHH, BH3HAYEHY
Koncrutynieto Ykpaiau, ocoOIMBOCTI 3aCTOCYBAaHHS BIANOBIIHUX KOHCTUTYLIHHHX Ta
3aKOHOZIABYMX HOPM Y 3a3HadeHiil cdepi, a TaKOXK ICHYIOUY MPAaKTUKY KOHCTUTYLIHHOTO
CYIOYMHCTBA 3 IUX IUTaHb.

Takum umHOM, mpuiimMaroun KoHcruTynito VYikpaiHu, 3akoHOaBui (aKTHYHO
00ifuIn  yBarol OUIBINICTH HaWrOCTpimMX mpobnem aisabHOCTI BepxoBnoi Paan
ABtoHoMHOi PecryOmiku Kpum, 3anummBimg po3s’si3aHHA IHMX OpoOJieM Ha piBeHb MO-
TOYHUX 3aKOHIB, a TAKOXK Ha PIBEHb HOpMAaTUBHO-TIpaBoBUX akTiB APK, BiamoBigHo 1o ii
npeaMeta BinaHHs. O0’€KTHBHA MOTpeda BPEryNIIOBaHHS OUIBIIOCTI MpoOieM, M0 BUHH-
KaloTh y TIpolLeCi MAiAJbHOCTI MPEACTaBHUIBKOIO OpraHy aBTOHOMIil, BHMarae
periaMeHTanii BIANOBIIHUX CYCHUNbHUX BIIHOCMH Ha piBHI 3BUYallHUX 3aKOHIB,
HEOOXiIHICTh MPUHHATTA SKUX IpsMo nependayeHa Koncruryuiero YKpaiHu.
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legal regulating of the activities of the Supreme Council of the Avtonomic Republic of
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AOMUHUCTPATUBHOE NMPABO N TTPOLUECC

YIOK 342.552

ByT keBuy C.A.

OOCBIA CLUA LW OAO 3AMOBIFAHHA TA MPOTUMAI NEFAMISALIT JOXOLIB,
OAEP>XXAHNX 3NOYNHHUM WWITAXOM

Astopom posrisHyT gocBig CIHIA momo momepe/pkeHHS Ta MPOTHAIl Jeramizamii
JIOXOJIiB, 3M00YTHX 3II0UMHHUM IUIIxoM. PosrinsHyTta 3akoHonaBua 6a3za CIIA Ta 3axomu
0710 60pOTHOU 3 ,,BIIMUBAHHSAM TIOXO/IIB, OTPUMAHHX 3JIOYMHHUM IILISTXOM.

Kimrouosi cnosa: mocsin, CIIA, npotunis, ,,BiMMUBaHHS TOXOIB.

[Ipobnemu GopoThOM 3 Jeramizaniero (BiAMHBAHHSIM) IPOIIOBUX KOIITIB Ta 1HIIOTO
MaiiHa, 3100yTHX 37T0YMHHUM LUISIXOM, € aKTyalbHUMH He TUIbKH B YKpaiHi. Bxe He oxHe
JecATHPIUYs MMTaHHS, [TOB’A3aHHI 3 TPOTUAIEI0 JAHOMY BHUAY 3JI0YMHY, TOCTPO CTOATH B
0araTboX PO3BUHYTHX 3apYODKHHMX KpaiHax, JOCBiA SIKMX Oyno O IOLITbHO BUKOPHCTOBY-
BaTH y TaKiil AiSUTBHOCTI B YKpaiHi.

Crnonyueni Lltatn AMepuKH BUAUIMIOTBCSA 3 TPYHH PO3BHHEHUX KpaiH HalOiIbII
BHCOKIM pIBHEM 3arajbHOT0 E€KOHOMIYHOTO I00poOyTy Ta IOCKOHAIOI) HOPMAaTHBHO-
MPaBOBOIO 0a3010 y CBiTi. 3aKOHOAABCTBO B CUCTEMI (JiHAHCOBOI'O MOHITOPHUHTY HE € BHK-
JOYeHHsIM, ajke He BunaakoBo CIIA BHCTYmWIM TOJOBHUM iHILIaTOPOM TOTAJIBHOI
BilfHU MPOTH Jierai3amii He3aKOHHUX JOXOIIB.

3 ogHOro 60Ky — mpobiema 60poTHOH 3 BiIMUBAHHAM TpolleH 1 piHaHCYBaHHSM Te-
popu3My, 3 IHIIOr0 — HaJAMIpHA J0JIapHu3alis CBITOBOI €eKOHOMIKH, 10 CTABUTH MiJl 3arpo-
3y CTaOUIBHICTh KYypCy aMepHKaHCHKOTO JA0JIapa, BUKIMKAIN HEOOXiIHICTh BCTAHOBJICHHS
MaKCHUMaJIbHO KOPCTOKOTO KOHTPOMIO HaJ TPOIIOBUMH MOTOKaMu sk ycepemuni CIIA,
TaK i B yCbOMY CBiTi B nitomy. st gocsirHenns wiei met Bnaga CHIA noknagae makcu-
MaJlbHUX 3yCHJIb, CIPSIMOBAHUX, Y MEpIIy YepTy, Ha 30UIbIIEHHS MPO30POCTi BIAHOCHH Y
¢inancoBiii cuctemi. | came ToMy aMepuKkaHCbKa cucTeMa (iHAHCOBOTO MOHITOPWHTY
BBXKAETHCSI OJTHIEIO 13 CAMUX KOPCTOKHUX, 1 B TOH K€ Yac, OJHIEI0 3 HAWIMOBININX y CBITI.

3rifHO0 3 aMEpUKAHCHKUM 3aKOHONABCTBOM IiJi HE3aKOHHHUMH  JIOXOAaMHU
PO3YMIIOTBCSI AOXOAM, OTPUMAaHi BiJ BUMHEHHS 3JIOYHMHIB, MOB’SA3aHMX 3 HAPKOTHKaMH,
(anbIIMBOMOHETHUIITBOM, KOHTPa0aHIOI0, MaxpaCTBOM 3 OaHKIBCHKUMH OIEpalisiMu,
0aHKIBCBKUMH Ta TOIITOBUMH TOrpaOyBaHHSMH Ta KpaAbKKaMM, MIaHTaKeM 1 T. iH.
VY 1986 poui Konrpec CILIA yxBanuB 3akOH NMpO KOHTPOJIb 3a BiAMUBAHHSM TPOILCH,
KWW BIEpIIE PO3IJsLAaB HOBI 3JI0YMHH, OB s3aHi 3 “BigMuBaHHSAM ™ rpomei. Lli momo-
xeHHs Oynu koaugikoBani y naparpagax 1956 ta 1957 Tutyny 18 3Bony 3akonis CILIA.

31M04YMHILIEM BBaXa€ThCS 0C00a, sIKa BUMHWIA KPUMIHANBHUHN 37104MH, TOOTO BUKOPH-
craja abo Hamaranacsd BUKOPUCTATH HAIXOKEHHs BiJ OyIb-sIKOi HE3aKOHHOT JisUTHOCT1
y (inaHCOBill omepanii 3 HAMIpOM MPOJOBXKHUTH HE3aKOHHY HisJIbHICT, 00 Oyna 3amyue-
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Ha 70 3aXOJiB IIOA0 MAaCKyBaHHS MICIIC3HaXOMKEHHS, IpKepelna, IpaBa BIAacHOCTI abo
yIpaBIiHHS 3a3HAYCHUMH KOILTaMH.

VY 1988 poui nmpuiiHATO 3aKOH PO BAOCKOHAIECHHS MepeciigyBaHHs 3a “BiAMUBAHHS
rpoureii. HoBuii 3akoH Buy4uB 3 Kateropii iHaHCOBUX omepauiii OTpUMaHHS aJBoKaTa-
MU TOHOpapy HpH 3axXHCTi KPUMIiHAIBHUX 3JI0YMHLIB. PazoM 3 THM, 3a00poHsTHCS 3a
HAsSBHOCTI HEOOXiIHOrO 3HAHHS YW HaMipy IEpeBE3CHHS, Mepecuika abo mepekas (AK i
cpoba BUMHEHHS IHX Ail) KPEAUTHO-TPOIIOBHX iHCTPYMEHTIB ab0 KOIITIB, OTPHUMAaHUX
BiJl OYJb-SIKOTO 3JI04MHY (HE 000B’SI3KOBO Bijl “OCOOIMBOI” HE3aKOHHOI JISITBHOCTI) K Ha
teputopii CLLIA, Tak i3a ix Mmexxamu. [Ipu bOMy JOCTaTHBO BCTAHOBUTU TOH (akT, 110
MiACYTHUH 3HA€ PO BIACHICTH, SIKA BUKOPHCTOBYETHCS B OIepalii Ta € HaAXOMKEHHAM
BiJl OyAb-SIKOTO 3JI0YMHY 32 3aKOHOM INTaTy ¢eepanbHUM 3aKOHOM YH iHO3EMHHUM 3aK0-
HOM HE3aJIeKHO BiJl TOTO, UM 3HAB MiJACYJHHI IIPO Te, IKOTO poay 1e OyB 3mo4nH [4].

Sk mokasye MIKHApOIHHH JOCBiA, PETyIIOI0Ui OpraHd MOBUHHI BOJIOAITH JOCTaTHBO
LIMPOKUM TTOBHOB&)KEHHSAMHU JUIA 3[IHCHEHHS! KOHTPOJIO 3a (iHAHCOBUMH IHCTHTYTaMH,
300py 1 nmepenayi iHpopMaLii mpo mixo3pini komepuiitHi onepamii. [IpakTrka 3apyOiKHIX
KOJIEr TaKOX CBiTYUTH, MO €(EeKTUBHICTb OOpOTHOM 3 BIAMWUBAHHIM TpOILICH TICHO
MOB'A3aHa 3 MOXJIMBICTIO JTOCTYITy PEryIATOpiB A0 HeoOXigHoi iHdopmanii HaBiTH Mpu
HAsBHOCTI y 3aKOHI IOJIOKEHb MPO KOMepLiiHy i OaHKIBCBKY TaemHuuioo (m.3 cr.4
Konsenuii Pagu €Bponu ,,IIpo BiaMuBaHHS, MOIIYK, apemT Ta KOH(]icKalilo AOXOMIB,
ofepkaHux 3mo4nHHUM Iwiixom” Bix 08.11.1990p.). OOOB'SI3KOBOI0 YMOBOIO B LILOMY
BUMAJAKy TOBMHHO OyTH  JOTpUMaHHS  KOHTPOJIOIOUMMH  OpraHaMd  BHMOT
koH(pigeHUiliHOCTI oTpumaHoi iHpopmanii. KpiM Toro, mnoBuHHI OyTH mepeKpHTi
MOXIIMBOCTI AJIsl BiIMUBaHHS KOIUTIB 4Yepe3 HEKOHTPOJIbOBaHI (hiHAHCOBI oOpranizamii
(Taki sIK MyHKTH OOMiHY BamioT) i 0ci0, 10 MO poay CBOET AISAIBHOCTI MOB'A3aHI 3 PyXOM
rpomei.

Y nmaHoMy BHIAIKy BaXJIUBUM [HUTaHHSAM € PO3IOAUT TOBHOBAXKEHb 1
BIJMOBiAadbHOCTI MDK  KOHTPONIOIOYMMH  oOpraHiamisMu. B pi3HMX  KpaiHax
aJMIHICTpaTUBHA CHCTeMa OOpOTHOM 3 BiIMHUBAHHSM KOIITIB TOOYJ0BaHA B 3aJIKHOCTI
BiJ] 3araJIbHUX NMPHHIUIIB PErYIIOBaHHS 1 KOHTPOJIIO, KOHKPETHUX 3aBAaHb Y O0OpOTHOi 3
BiIMHMBaHHSM KOWITIB. B IIbOMy KOHTEKCTI HECYMHIBHUM IHTEpec NpPEACTaBISIIOTh
HaHOUTBIII TUTIOBI CXEMHU aJMIHICTPATUBHOTO 3a0e3MEeUeHHS OOpPOTHOM 3 BiIMHUBaHHSIM
KOIIITiB, iX MepeBaru Ta HEAOMIKY.

Pasom 3 TUM mpu aaMiHicTpaTUBHIH cucTeMi OOpOTHOM 3 BIAMHBAHHSM KOIITIB,
Oiibna yacTrHa poOOTH, LIO TOB'SI3aHa 3 MPOTUAIEI0 JaHOMY BHUIY 3J04MHY, a caMe 30ip i
aHaJi3 BEJIMKOro MacuBy (iHaHCOBOI iH(opMalii — MOKIaa€eThCsl HA OpraHizamii, 10 oc-
HOBHUX 3aBJIaHb SIKUX HE BITHOCHTHCS Oe3mocepesHb0 00pOThOa 3 BIIMUBAHHSM KOIITIB.

Tax, B CILIA 3na4yna yactrHa poOoTH 1Mo 300py 1 aHANi3y iH(pOpMaLii, a TAKOXK MPO-
BEICHHIO PO3CIiNyBaHb BIAHOCHO MiZO3PUIMX KOMEPUIHHUX omepalii 3a0e3medyeThest
oprasizalisiMy, 10 KOHTPOMIOIOTH (iHAHCOBI IHCTUTYTH. Hapsiny 3 UM, 0coOIUBY pOIIb Y
00poTh0i 3 BiZMHUBaHHIM KoWITiB rpae demepanbHe OIOPO PO3CITiNyBaHb, SKE BHKOHYE
POJIb CBOEPITHOTO KypaTopa 1 KoopAauHaTopa B wiil chepi. Po3nmozain moBHOBaxeHb pery-
motounx opraniB B CIIA mpum poscmigyBaHHI BiAMHUBAHHsS KOIITIB IOB'SI3aHUMA 3
MIJCTIAHICTIO CIpaB IO 3JI0YMHAX, SKi MepeayBali BUMHCHHIO BiMUBAHHS KOIITiB. Tak,
3rizHo BinnmoBigHMX HopMaTuBHHX akTiB CIIA poschinyBaHHS cmpaB, MOB'S3aHUX 3 TO-

)
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PYIIEHHSIMH TOAATKOBOTO 3aKOHOAABCTBA Ta 3aKOHY NMPO OaHKIBCHKY TAEMHUIIIO, Halle-
Xatb 10 KomieTeHuii CiayxOM BHYTpIilIHIX NMpHOYTKIB; CIpaB MOB'SI3aHUX 3 KOHTpaOaH-
7010, EKCHOPTHO-IMIOPTHUMH omepanisiMu — 10 MurtHoi cioyxOu; chpaBu, IO
CTOCYIOTBbCSI TOPTiBJIi HAPKOTUKAMHU — 10 AAMIHICTpalii M0 KOHTPOJIO 332 JOTPUMaHHAM
3aKOHIB Tpo HapkoTukd. Y 1990p., 3 MeTOI OUIBII YiTKOTO PO3MOALTY KOMIIETEHII,
MisnicTepcTBO rocTulii mignmucano MeMopaHAyM TpoO AOMOBJICHICTh 3 MiHicTepCcTBOM
¢inancis Ta [lomToBoIO CIyX0010, B SIKOMY BH3HAYMIUCH CepH TiSIBHOCTI TPHOX BHU-
HIeBKa3aHUX OpraHi3aliil B po3ciiyBaHHI CIIpaB MOB'I3aHKUX 3 BIIMUBaHHAM KOIITIB [5].

AmepuKkaHCbKa cucteMa 00poThOHM 3 BiAMUBAHHSM TI'poLIel CTBOPIOE MEBHI TPYJHOLII
IpH TIPOBEAEHHI po3chizyBaHb, ocKuibkn DBP nmoctaTHbO akTHBHO BTpPYYaeThCs B
TisbHICTE (PIHAHCOBUX 1 NPaBOOXOPOHHHMX OpPraHiB, IO BUKIMKA€E HEBIOBOJICHICTH
OCTaHHIX 1 meBHe nyOmoBanHA QyHKUiH. HisnpHicTs OBP Takok HeOe3medHa 3 TOUKH
30py MOPYIIEHHS TpaB TPOMAJSH 1 OopraHizamiid, OCKUTLKH MOTYXHHI apceHall 3aco0iB 1
pi3HOMaHITHI BUTOHYEHI METOOH POOOTH JO3BOJSIOTH OCOONHMBO TTMOOKO MPOHUKATH B
npuBaTHe XUTTA. Jlume neBHi cdepu mismbHOCTI PBP mpu poscninyBanHi cnpaB 1moa0
,»BIIMUBaHHS TPOLICH MiUIATaloTh KOHTPONIO. Tak, y BIIMOBIZHOCTI 3 iCHYIOUMMH IIpa-
BUJIAMU CEKPETHUX OIepalid, METOH, 10 BUKOPHCTOBYIOTHCS MPH PO3CIiAyBaHHi, pO3-
rasgaoTeess  KoMmiTeToM 1O aHamizy CEKpeTHHUX —oOmepamidi MpH  po3CiigyBaHHi
kpumiHanpanx cnpaB (CUORC), B skuii BXOAATH BHINI mocamoBi ocobu DBP Ta
MiHicTepcTBa FOCTHIIII.

Pazom 3 TuM, aMmepuKaHCBhKa aJMIHICTpaTHBHA cHcCTeMa OOpPOTHOM 3 BiIMUBaHHIM
KOIITIB TOKa3aja cebe B 0araTboxX BUMNAAKax IOCTaTHHO €()EKTUBHOIO, OCKUIBKH caMme
LIMPOKi MTOBHOBAXKEHHS, (iHAHCOBUH, TexHiyHMH moteHlian OBP mo3BonsioTs 3abe3me-
YUTH LIBUIAKUH 1 KOMIUIEKCHUM 30ip 1 aHami3 iHdopmauii i MpoBeneHHs pO3CIiLyBaHHS.
Kpim Toro, ®BP B X011 po3ciinyBaHb MIUPOKO 3aCTOCOBYE TEXHIKY MPOBEICHHS CEKpeT-
HUX Ollepalliif, 10 He € AOCTYIHOIO ISl iHIINX OpraHi3allii.

JlocnimKeHHI0 aMepUKaHCHKOTO JTOCBiy OOpOTHOH 3 BiIMUBaHHSAM TPOLICH BUCHUMU
1 (haxiBIsIMM 3aBXKIM NPUIUISUIACS BENMKa yBara. ¥Y3arajdpbHIOIOUN IyMKH (axiBLiB IIOAO
aMEpPHUKAaHCHKOTO ,,aHTHJIEraJli3aliifHOr0” 3aKOHOIaBCTBA, BAPTO MPUBECTH TOCUTH TOUYHY 1
3micToBHY ouinky B.C. Bonorcekoro: «B 60psbe ¢ OTMBIBaHHEM JOXOI0B OT MPECTYITHON
JeATeIbHOCTH aMepUKaHIAMH MPEeNNoYTeHNE OTAAHO AeTalbHON MpopaboTKe U aKTHBHO-
My NPUMEHEHHIO MEp aJIMHUHHUCTPATHUBHBIX U YTOIOBHBIX PENPECCH B OTHOILICHHH OTMBbI-
BaTeNe «HapKOAEHET», NeTalu3alid KOH(QUCKAIMOHHBIX W IITpadHBIX MPOUEayp, Ipu
SIBHOM HEIOCTAaTOYHOCTH MHBIX MPaBOBBIX Mep, B MEPBYIO Ouepeab, B GUHAHCOBOU cdeper
[1].

[TouaTok 6opoThOM 3 seramizamieto qoxoiB y CIIA, Ha TyMKy €KCIEpTiB, AaTYEThCS
1970 pokom, konu Oyio mpuitHATO 3aKoH ,,[Ipo GankiBcbky TaemHuII0” (Bank Secrecy
Act), BiANOBITHO A0 AKOro (PiHAHCOBI YCTaHOBH IOBHHHI NMPOTATOM 5 poOKiB 30epiratu
00JIKOBY JOKYMEHTAllil0 Mpo mpoBeaeHi omepanii. TakuMm yuHOM, Oynu 3akimageHi
MEepBUHHI OCHOBH MOOynoBH cucteMu ¢iHancoBoro MoHitopunry y CLHA. 1 Tineku y
1986 poui aii, cipsiMOBaHi Ha ,,BiAMUBaHHS TPOLIEH, OyJIn IOpUINYHO Kiacu]pikoBaHi K
37I0YMH TUTBKHU 3 IPUHHATTSIM 3aKOHY ,,[Ipo KOHTpoJb HaJ BigMuBaHHAM rpomei” (Money
Laundering Control Act) [2, 175].
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26 >xoBTHS 2001 poky, HeBmOB3i micist TepopuctuuHux akTiB y CILA, Ipesunent
Jbxkopmk By 3aTBepAaMB Iie ONMH 3aKOH, CIPSIMOBAaHWN Ha MPOTUAIIO Jeramizamii
KpUMiHAJIbHUX (OHJIB, IO onepkaB Ha3By ,,AKT Ilatpiota” (USA PATRIOT Act of
2001). 3akoH mnependayae MHUPOKUN CHEKTP Mip, IO COPSAMOBAaHI Ha 3MillHEHHS
HAI[lOHANBHOI OE3MeKH, CHPHUAIOTH 3AIHCHEHHIO KOHTPOIIO Haja TEPOPUCTHYHOIO
JUSUTBHICTIO Ta IHIIIIOIOTH OUIBIN Pe3yIbTaTUBHUN OOMIiH iH(OPMAIIEI 3 METO OOPOTh-
0u 3 BiAMUBaHHIM IPOLICH.

OcHOBHa MeTa MPHHHATOTO HOPMATUBHOIO aKTa — OOMEKEHHS JOCTYNy [0
¢inancoBoi cuctemn CIIA nuiixom BBemeHHs OUIBII >KOPCTOKMX BHUMOI CTOCOBHO
iHO3eMHHX (PiHAHCOBUX IHCTHUTYTIB, IO BIIKPUBAIOTh KOPECIIOHACHTCHKI PaxXyHKH B ame-
pPUKaHCHKHX OaHKaxX. Y 3B’S3Ky 3 MM BCi aMepHUKaHChKi (JiHAHCOBI iHCTUTYTH HMOBHHHI
PO3pOOIATH Ta BIOCKOHATIOBATH MPOTpaMH JUIA BHUABJICHHS OIeEpaliii 1Mo BiIMHBAHHIO
rpoueii. Minictp ¢inancie CHIA i I'enepansuuii [Ipokypop oxepkanu mpaBo Ha oAep-
XaHHs iHGopMauii Bix (iHAHCOBMX YCTAHOB, IIO CTOCYETHCS KOPECIOHICHTCHKHX
PaxyHKiB 3aKOpJOHHHX OaHKIB 1 iIHO3EMHHX HIEPCOH.

Axr Ilarpiota mepenbauyae okpemi Bumoru 1o ¢inancoBux iHctuTyTiB CLIA, mo
MalOTh HaMipu OOCITyrOBYBAaTH KOPECIOHIEHTCHKI paxyHKU O(IIOpHHUX OaHKIB, a TaKOX
0aHKiB-pPE3UICHTIB Aep>KaB, IO HE MPUIMAIOTh AKTHBHUX Mip Y O0pOTHOi 3 BiIMUBaHHAM
rpotieii, TOOTO 3HAXOAATHCS B ,,4opHOMY criucky” FATF. V npomy Bumanky Bix OaHKiB
CIIIA moTpeOyrTh OCOOIUBO PETEIBHOrO MiAXOMY, IO KPIM CTaHIAPTHHUX MPOLECAYP
inenTH(ikawii KMieHTIB mepeadavae:

- imeHTU}IKaLiI0 BIACHUKIB iHO3eMHOT0 OaHKy U OIepKaHHA MaKCHMaJbHO MOBHOI
iH(OopMaIii Mpo HUX;

- 0COOJIMBO peTeNbHY MEPEBIPKY PAXYHKY;

- onepxaHHs iH(opmanii Hpo HasIBHICTE KOPECHMOHACHTCHKHX paxyHKIiB IaHOl
(iHaHCOBOI YCTaHOBHU B IHIINX iHO3EMHHUX OaHKaX.

Kpim toro, maparpad 312 norpeOye Bin ¢inancoBux incturytis CILIA, mo BegyTh
paxyHKH (Hi3UYHUX OCiO-HEpe3uIEHTIB:

- iIeHTU(IKyBaTH NPSIMHUX BIACHUKIB KOIITIB 1 JyKepelia KamiTalliB, [0 PO3MIILIEHO Ha

- JONOBiaTH MPO BCi MiI03piii omeparliii mo paxyHKy;

- 0COOJIMBO PETENBHO CTAaBUTHCA JI0 PAXYHKIB, 10 BiAKPUBAIOTHCS Y BUKOPHUCTOBY-
IOTBCSI BiIOMUMH 3aKOPIOHHHUMH TMONITHKAMH 3 METOI PO3KpUTTS iH(opmamii mpo
TpaHCaKIIii, OB’ A3aHi 3 3aKOPAOHHOIO0 KOPYHITEI.

Ha nomatok 1m0 BUMOr mpo MepeBipKy IOpHAMYHUX 1 (Pi3MYHHX 0cid Ta mpo
iHpOpMyBaHHS KOHTpONIOIOUUX opraniB, Akt I[larpiora (maparpad 311) mae MiHicTpy
¢inancis, npu y3romkenHi 3 [epxkcekperapeM i ['eHIpoKkypopoMm, MOBHOBaKEHHSI BU3HA-
YUTH 1HO3EMHY IOPUCIMKIIO, iHO3eMHHMH ()iHAaHCOBMH IHCTHTYT, ab0 KaTeropito
1HO3EMHHX paxyHKIB a00 TpaHCaKIili TAKMMH, [0 MOXKYTh OYTH MOB’S13aHi 3 BIIMUBaHHAM
rpomei.

VY BUIaAKy TaKOro BU3HAYEHHS MIHICTp Ma€ MpaBo NMPUHHATH NIeKi, 4M Biapasy yci
BUJIM HIKYE TMPUBCACHUX ,,CHCIMIaAIbHUX Mip” Yy BIJHOIIEHHI 10 HAaIliOHAJThHUX
(iHAaHCOBHUX IHCTUTYTIB, MPEACTABHUITB 1 areHTCTB 1HO3EMHHUX OaHKIB, IO BiAHOCATHCS
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70 3a3HAYCHHMX FOPUCIUKIIN, a TaKOXK J0 BU3HAYCHUX THINB TPAaHCAKIIA 4M KaTeropii
0aHKIBCHKUX PaxyHKIB:

HonaTkoBa mepeBipka 30epeXeHHs NOKyMEHTalii Ta iHGopMauiiHUX Hpouenyp, 3
METOI0 BH3HAUEHHS CYMapHOro po3Mipy TpaHCaKLili YW OKpeMoOi TpaHCakuii, IIo
CTOCYETBCS IaHOI IOPUCANKIII, yCTaHOBH, a00 kK TUILY (iHAHCOBUX OIeparliil.

OpneprxkanHs i 00poOKka iH(popMaIlii o10 0COOUCTUX TAHUX 1 aJIpec BIACHUKIB Oy/Ib-
SAKHUX paxyHKiB, BigkpuTux y CLIA iHO3eMIIsIMH, 110 BUKIMKAIOTH HiT03pH.

InenTudikawis i ogepskaHHS JOAATKOBOI iH(OpMalii Mpo KIIEHTIB iHO3EMHUX yCTa-
HOB, III0 BiIKpuBarOTh y (pinaHcoBux iHcTHTyTax CLIA mpomixHi OaHKH 3 ,,KOPECIIOH-
JEHTCHKUMHU paxyHKaMu™~ AJIs 3a3HaYEHUX YCTaHOB.

[Ticns koHCYNBTAIIN 3 BiMOBIIHUMHU KOHTPOJIEHUMHU IHCTAHIIIMU MIiHICTp (piHAHCIB
MoOXe 3a00pOHUTH, UM HAKJIACTH BH3HAuUeHI OOMEKEHHS Ha BIOKPUTTS KOPECHOHACHTChH-
KOT'0 PaxyHKy IUIsl iHO3EMHOTO OaHKY.

Bkazani BUMOTH 70 aMepHKaHCHKHX OaHKIB, BKIIOYar0ud 30ip iHpopmamii 1 o6-
CIyrOBYyBaHHA iHO3eMHHX paxyHKiB y CIIIA, 6e3yM0oBHO, 0OMEKYIOTH IisUIbHICTh OaHKIB-
HepesuaeHTis CHIA. Ino3emHi 6aHku cTypOOBaHi TUM Oe3MpeLeeHTHIM JOCTYIIOM, II0
BIIKpUBAETBbCA 10 iXHBOI iH(opMalii Aisi KOHTPOJIOIOYHX 1 MPaBOOXOPOHHUX OpraHiB
CILIA.

BignoBigHo A0 monepeaHboi penakiii 3akoHy ,,IIpo KOHTpOIb 32 BiIMUBaHHSM TPO-
meii” (Money Laundering Control Act of 1986), sIKI10 KOHTPOIIOIOUNI OpTraH HaNpaBIIsB
3amuT 0aHKY 3 METOI0 OJepaHHA AaHMX cTocoBHO HepesuneHtiB CLA, onepxysay 3a-
MUTY MIr BiIMOBUTH y HaJaHHI Takoi iH(popMalii, MOTHBYIOUYM BiIMOBY ii BiJCYTHICTIO,
a0o0 X THM, L0 HAaJaHHA TaKUX JaHUX MPHUBEAE 10 MOPYIICHHS 1HO3EMHHUX 3aKOHIB IO
30epeskeHHs 0aHKIBCHKOI TaeMHHMI 1 Oye KBaliiKyBaTHC, K KapHE PaBONOPYILCHHS.

B rtenepimmniii vac Akrom Ilatpiora mepenbaueno, mo (iHaHCOBUIl IHCTUTYT 30-
0oB’s3aHUN HazjaBaTH iH(OpPMalilo BiANOBIAHOMY NPEACTaBHHUKY (enepalbHUX MpaBoO-
OXOpPOHHHMX OpraHiB MHpoTAroM 7 [AHIB TichHs oJepkaHHsA 3anuTy. Kpim Toro,
aMepHKaHCHKUN OaHK, 0 0OCIYroBy€e paXyHOK HEpe3HJIeHTa, 3000B’3aHUH MPUIUHUTH
yci BITHOCHHH 3 IHO3EMHHMM KOHTPAareHTOM He Mi3Hilue 4nM, uepe3 10 pobounx qHIB micis
oZiep>KaHHS IMCbMOBOTO MOBiToMIIeHHS Big Minictpa ¢inanciB uu ['enepansHoro IIpoky-
popa mpo Te, MmO IHO3EMHHWI OaHK BIJIMOBHBCS BiJIIOBICTM Ha 3alHT, 1 MOYaTH
nporecyanbHi 1ii B cyai CILIA o BCTaHOBIIEHHIO MPaBOMOYHOCTI IIOT0 3amuTy. BimMosa
3aBEPIINTH KOPECHOHICHTChKI BiJHOCHHHM B paMKaX BHILEBKa3aHHX YMOB IOTPOXKYE
CaHKII€IO Y BiIHOLIEHH] 0 aMEpUKaHCHKOTO (hiHAHCOBOTO IHCTUTYTY Y BUTJISAL WTpadis
y po3mipi 1o 10 Tucs4 monapiB 3a KOXHHMH JIeHb, JOTH, TOKM Wi BiJHOCHHU HE OyIyTh
MPUITUHEHI.

YacTkoBO BHUPIIIMTH Mpo0IeMy BUSABJIEHHS MiTO3pUIMX omepaniii B YKpaiHi MOXHa,
3BEpPHYBILUCH 10 Aesikux po3podok CIIA y mpomy HampsimMky. Meta ¢inancoBoro
MoHiTopunry B CronyueHux Llltatax — BUSABIEHHS omepalliid, OB’ A3aHUX 3 aOCOMIOTHO
BCciMa 370YMHAMHU y (iHAHCOBO-KpenuTHIM cucteMi. lle o3Haudae, 1m0 CyMHIBHHMU
olepalisiMd BBaXKalOTbCS HE TUIBKM TpPaHCAKUil 3 O3HAKaMM JIeraiizamii 3JTOYMHHHUX
J0XOJIiB. aMEpUKAHChKI OAHKM MOBIAOMIISIOTH KOHTPOJIOIOYMM OpraHaM Ipo CYMHIiBHi
orepartii, 0 MOXKYTh OyTH TIOB’s13aHi 1 3 IPEIUKATHUMH JI0 JIerali3amii 3T0YnHaMu: He-
3aKOHHMMH KPEAMTHUMH ONEpalisMH, KOMII'IOTEPHHM MIaXpaiicTBOM, MiApPOOKOIO
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IUTATDKHUX KapTOK, KOPYILI€I0, 3JIOBXHBAHHAM CIY:KOOBUM cTaHOBHILEM. [loka3zoBuit
npuknan: Akt [latpiora mocraBuB 3a 000B’S130K OaHKAaM NMPUALIATH OCOOJIUBY YBary pyxy
rpouiell MO paxyHKax iHO3€MIB, IO y CBOiX KpaiHax 3aiiMaroTb BHCOKi JIepKaBHI i
KoMepuiiHi mocagu. TakuM YMHOM, CYMHIBHOIO BBaXKa€ThCS OIEpallis, 10 Ma€ O3HAKU
MPEANKATHOTO 3JIOUMHY, Y JAHOMY BHUNAJKy, XaOapHHUITBA 1 3JI0BXHBAHHS CIYXKOOBUM
CTaHOBHILIEM.

Takum umHOM, 3akoHOmaBcTBO CIIIA, mo crocyeTbcst GOpOTHOM 3 BiIMHBaHHAM
rpolel, o cBoiil CyTi Mae ayke crienudiuyamii xapakTep. Xo4a BOHO PETYIIOE TisIIbHICTh
aMepHKaHCHKUX (PiHAHCOBUX IHCTUTYTIB, TOH ke AKT [laTpiora Mae myxe 3HAYHUN BIUIUB
Ha iHO3eMHi OaHKHW, (I3UYHUX Ta IOPUAMYHHX O0Ci0. 3aKOH CTBOPIOE HOBI IIMPOKI 30-
00B’s13aHHS OAO 300py iHpopManii pinancoBumu iHctutyramu CLIA, mo 6e3mocepen-
HBO BIUIMBAIOTH 1 Ha 1HO3eMHi ()iHAHCOBI IHCTUTYTH, a TaKOX TATHYTH 32 COOOI0 HOBi
3HAYHI BUTPATH AJIS YCIX, XTO Mignanae B cepy Aii HbOro HOpMaTHBHOTO aKTYy.

AMepHuKaHCBKe ,,aHTUIIEratizamine” 3aKOHOJABCTBO MICTHTh 0arato IOJIOKEHb, IO
HOCSITh PO3IUIMBYACTHI XapakTep 1 HaJaloTh MIMPOKY CBOOOAY Aili opraHam (iHaHCOBOT
posBinku CLIA. [lesiki 3 1uX HESICHOCTEH yTOYHEH1 IHCTPYKIIsIMUA MiHicTepcTBa (iHAHCIB
1 IHIIMX BUKOHABYMX OpraHiB. IHmi komi3ii po3’sicasrorbes cygamu CLIA 4m, y geskux
Bunaakax, Konrpecom.

Bepyun mo yBarm cywyacHy cuTyaulilo B YKpaiHi, MOXXHA TOBOPUTH TPO Te€, IIO
BITYM3HSAHI KOHTPOJIOIOUI OpraHH, IO BiATENep BOJOAIIOTH HOBHMHU IOBHOBAKEHHSIMH,
JaHUMH M 3aKOHOM, TIOBUHHI PO3YMITH, IO IIi MOBHOBAXXCHHS IOBUHHI 3aCTOCOBYBATHCS
YECHO 1 BIAMOBigaNbHO. Y TPOTUBHOMY BHUMAAKYy iXHi Jii OyqyTh MaTH HETaTHBHI
HACIJIKA HE TUTBKH JUIS MPaKTHUYHOI ¥ OmepaTWBHOI JisUTBHOCTI, ane 1 uis (yHIaMeH-
TaJIbHUX TPHHIUIIB, IO MOBUHHI 3aXHINATHCS 3aKOHONABCTBOM IPO TMOMEPEHKEHHS 1
MPOTUIIO JieTamizalii «OpyIHUX» JOXOIIB.

Bxutrs Oyap-skuX 3aXOIiB Ha TEPUTOPIii OHIE] KpaiHM B yMOBaxX PO3BUTKY (popm
3JI0YMHHOI JISUTBHOCTI Ta 3pOCTaHHS OOCSTiB KpUMIiHAJBHHUX KaIliTalliB € Majloe]eKTHUB-
HuM. Tomy CHIA cranu iHigiaTopoM 3ampoBaJUKEHHS 3a3HAYEHOrO0 MEXaHi3My B CBITi.
dopmanpHO iHiiaTHBa BUpa3WiIach B CTBOPEHHI BIAMOBIAHUX MDKHAPOJAHHUX OpraHi3arliit
Ta HOPMAaTHBHUX akKTiB. A fK MaTepiaJIbHUN pe3ynbTaT — NPUUHATHA 32 OCHOBY
opraHi3aliifHO-IPaBOBHI MEXaHi3M MPOTHII] Jeramizanii J0X0iB, 3700yTUX 3MTOYMHHUM
LIJISIXOM, CTBOPEHHH B 0araTbox KpaiHax CBiTYy, B TOMY YMCIIi 1 YKpaiHi.

OCHOBHHII BUCHOBOK MOJNATaE B TOMY, 110 (piHAHCOBMH MOHITOPMHT B YKpaiHi Mae
OyTu cripsAMOBaHMU HE TUIBKU Ha JOKYMEHTYBaHHs (aKTiB Jeramizallii, ajie i Ha PO3KpHT-
TS IHIINX eKOHOMIYHMX 3710uHHiB. JocBin Cronydyenux LlTatiB mokasye, mo ingopmaris,
oTpuMaHa B Xofi (iHAHCOBOI PO3BiIKM, MOXE e(pEKTUBHO BHKOPUCTOBYBATHCS AJs 0O-
POTHOM 3 KOPYMIIOBAaHICTIO YHHOBHHUKIB, Il BUSBJICHHS (paKkTiB MPUCBOEHHS BIACHOCTI,
37IOBXKMBAHHS CIY>)KOOBUM CTaHOBHILEM, IIaxpaicTBa 1 Tak maii. Y 3B’A3KYy 3 IIHM,
JOLITBHO TEPerisHyTH 3aKOHOAaBYe (OPMYNIOBAHHS MOHATTS ,,CyMHIBHa (hiHaHCOBA
onepanis”. CyMHIBHUMH BapTO BHM3HATH BCl omeparii, Ipu MPOBEICHHI SKUX BHHHUKAE
miZo3pa B TiM, [0 BOHM CIIPSIMOBAHI Ha 3[iiICHEHHs OyIb-IKOT0 3J04YHHY, a HE TUIBKH Ha
BiIMUBaHHS 3JIOYUHHUX JIOXOMiB. Takwii mimxim 10 3/ilCHEHHS (IHAHCOBOTO
MOHITOPHUHTY BiJKpHBa€ OUIbII IIMPOKI MOMKIMBOCTI Al OOpOTHOM 3 OpraHi3oBaHOIO
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3JI0YMHHICTIO B IIJIOMY, 1, 30KpeMa, i3 MpPaBOMNOpPYIIECHHSIMU y (iHaHCOBO-KpEIUTHIN
CHUCTEMI.
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Butkevich S.A. The USA's experience in connection with the prevent and
counteracting of the legalizing of the profits which are received criminal way.

The USA's experience in connection with the prevent and counteracting of the
legalizing of the profits which are received criminal way is considered by the author in
this article. The legislative base of USA and method of the strugle agains legalizing of the
profits which are received criminal way is considered.
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YIOK 342.9; 347.994.2;347.996

KysHiueHko C.O., Kawkapos O.0.

3AXOOAN NMPOLIECYAITbHOI O NMPUMYCY NMEPEABAYEHI KOOEKCOM
AOMIHICTPATUBHOIO CYAOUYMHCTBA YKPAIHMN

CraTTa IpUCBsIYCHA aKTyalbHUM MPOOJIeMaM 3aCTOCYBaHHS 3aXOJiB MPOLECYaIbHO-
ro npumycy nependauenux Komexcom aaMiHiCTpaTUBHOTO CYyAOUMHCTBA Y KpaiHH.
Kimouogi cnosa: Kogekc aaMiHICTpaTUBHOIO CyIOUMHCTBA YKpaiHH, 3aX00U MPUMY-

cy.

3 yacy npuiiHaTTs Kogekcy aaMiHicTpaTHBHOTO cymounHcTBa Ykpainu (mani KAC
VYxpainn) npolnuio Hebarato vacy, aje HOro MpUHHATTA Ta iCHYBaHHS BHKIHKAJIO Y
NpaBHUKIB (I He JMIIe YKpaiHCbKHMX) IMEBHUH iHTepec, L€ 3YMOBJICHO ACKUJIbKOMa
YHMHHUKAMH: TO-TIepIle, ICHYBaHHA I[LOT0 KOJEKCY 00’ €KTUBHO MOTPIOHO AJs peaizamii
noJokeHb 3aknaaeHnx y Koncrutynii Ykpainu ta 3akoni Ykpainu «[Ipo cymoyctpiiiy;
no-ipyre VYkpaina Bunepenmina pgeski kpainm CHJl 3 mnpuiHATTSIM 3aKkoHY, IO
peryiaMeHTye CyIOBUH MOPAAOK PO3MIAAY MyONiYHO-IIPaBOBHH CIIOPIB, IO BUHUKAIOTH
MDK Cy0’€KTaMH BJIaJHHX MMOBHOBa)XEHb Ta IHIIMMHU Cy0’€KTaMHU CYCIiIbCTBA.

[MuTanHs agMIHICTPATHBHOTO CYAOYMHCTBA B YKpaiHi € akTyalbHUMH, TOMY
npobieMaM IBOTO BHIY IOPHAMYHOTO MPOLECY MPUCBATHIN poOoTH Taki ByeHi sik: C.B.
Kisanos [2;3], A.T. Komsrok [5], Camcin LJI. [8], A.B. Pynenko [7], C. lllorys [9].

MerTor0 cTaTTi € PO3TsIA MiACTaB 3aCTOCYBAHHA 3aXOiB MPOLECYaJbHOTO MPUMYCY
migyac aaMiHICTPaTUBHOTO CYAOYMHCTBA, a TAKOXK aHaNi3 3aXOAIB MPOLECYaTbHOrO MpH-
Mycy, siki nependadeni unHHUM KAC Ykpainu.

Konekc anminicTpatuBHOro cygounHcTBa YKpainu y po3aiti IV «3axoam mpouecy-
aIBHOIO TPUMYCY» BCTAHOBJIIOE TOPSAOK 3aCTOCYBAaHHS IMX 3aXONMB Ta IX BHUAM.
IcunyBannsa y KAC Ykpainu nporo po3ainy € HeoOXiZHUMHU [yis 3a0€3TeYeHHs TOBaru 110
aJMIHICTPaTUBHOTO CYAYy, a TaKOoXK Juisg 3a0e3leYeHHS MOXKIUBOCTI peaizamii
KOHCTUTYLIMHUX TIpaB Ta CBOOOJ, K YUYACHHKIB aJMiHICTPaTUBHOIO MPOLIECY TaK i iHIINX
0ci0, a TaKOXK peastizalii NPUHIUIIB aIMiHICTPATHBHOTO CYJOYHHCTBA.

[1ix mpouecyanbHUMH 3aX0aMHU IPUMYCY, B aAMIHICTPATUBHOMY CYAOYHUHCTBI, CIIiJ
PO3yMITH BUMHEHHS NpoLecyalbHUX AiH, siki nependadeni KAC Ykpainu, 3a yxBaioro
aJIMIHICTPaTUBHOI'O CyAy 11032 BOJICIO OCOOH, OO0 SKOT IIOCTAaHOBJICHA 115 yXBaJa.

[IpaBina mMOBEAIHKM YYaCHHMKIB aJMIHICTPATHBHOTO MpOLeECy Ta IHMHX Ocio,
MNPUCYTHIX Y 3alli, migdac po3risiay aAMIHICTPaTHBHOI CIIPaBH CYJOM BCTaHOBIIOIOTHCS
ct. 134 KAC VYxkpainu, Bpa3i mopyuieHHs! MpaBui MOBEAIHKY, 3a3HaueHuX y cT. 134 KAC
VYxpainu, cyn (Cyaus) Mae mpaBo 3aCTOCYBAaTH 3aXOIH IIPUMYCY.

3axoaM MpOLECYaNbHOTO MPUMYCY 3aCTOCOBYIOTBCS JIMILE A0 OCi0, 10 MOpYIIWIN
BCTaHOBJICHUH MOPSIOK y CYAl MiA 4ac po3risily aAMiHICTPaTUBHOI cripaBH (MOPYIICHHS
MOPSIIKY MOXKE BUPAXaTUCh Y HEL[eH3YpHIH Jalilli, HermoBasi 10 cyly, HeBUKOHAHHI BUMOT
TOJIOBYIOUOT0, HaJaHHS JOKYMEHTIB HE Uepe3 CyIOBOTO PO3MOPSAAHMKA, TOIIO), a TAKOXK
70 0cCi0, 110 MEePeIKOKAIOTh 3AICHEHHIO aIMiHICTPATUBHOTO CYI0UMHCTBA.



KY3HIYEHKO C.O., KALWKAPOB O.0.

[TincTaBoto 1/ BUKOHAHHS 3aXO0/iB MPOLECYaJIbHOTO IIPUMYCY € IIOCTaHOBJICHHS CY-
JIOM YXBalld IO iX 3aCTOCYBaHHS, MiACTaBOIO /Il BUHECEHHS yXBalld € BUMHEHHS OCO-
0010 TOpYIIEHHS MpaBWJ Y 3ali CyJOBOrO 3aciiaHHs, a00 BUYMHEHHS 0CO0OI0 Aid, IO
MEePeIKOKAIOTh 3AIHCHEHHIO aAMIHICTPaTUBHOI'O CYI0UYMHCTBA.

3i 3MmicTy 4. 2 cT. 268 KAC Ykpainu, MO)XKHa BCTAHOBHUTH, IO 3aXOAU MPOLECyab-
HOT'O TIPUMYCY HOCSITB:

Mo-TiepIlie, PETPOCHEKTHBHUN XapakTep, SKUH BHPAXKAETbCA y TOMY, IO CYX
MOCTAHOBJISIE YXBAIY MPO 3aCTOCYBaHHA 3aXOJiB MPUMYCY TUIBKH MICIIsl BUMHEHHS MOPY-
LICHHS;

Mo-ZIpyre, MPEeBEHTHBHUN XapakTep, SIKHi BHPAKAETHCS Y TOMY, IO CyJ BUHOCSYH
YXBaJy PO 3aCTOCYBaHHS 3aXO/iB MPOLECYATbHOTO BIUIMBY MONEPEIKAE Y MAHOYTHbOMY
MOPYIIEHHS TpPaBWI BCTAHOBIEHWX Yy cyAi abo NpOTUNpaBHE TEPEIIKOHKAHHS
3IIICHEHHIO aJMiHICTPATHBHOIO CYAOYMHCTBA, SIK 0COOOIO MO0 SKOI yXBajia MOCTaHOB-
JIeHa, a TAaKOX 1HIIMMHU 0CO0aMHu.

MO-TPET€e, BUXOBHUM XapakTep, SIKU BUPAXKa€TbCS Yy TOMY, 10 BUHECEHA CYJOM YX-
Baja  3AIHCHIOE BIUIMB BHXOBHOIO  XapakTepy Ha  CBIIOMICTb  YYaCHHUKIB
aJIMIHICTPaTUBHOIO MPOLECY Ta IHIINX OCi0.

Peanizanist 3axoziB aaAMiHICTPaTUBHOIO MPHUMYCY MOXIIMBO JIUILIE 32 YMOBH IMOCTa-
HOBJICHHSI CyZIOM (CYZIIEI0) yXBalli MPO 3aCTOCYBaHHS BiJTHOCHO OCOOHM, IO TMOPYIIHIIA
MpaBujIa OBENIHKN Y aAMIHICTPaTUBHOMY CY/Ii, 3aXOA1B MIPUMYCY.

Yacruna 1 cr. 269 KAC Ykpainu, BCTAaHOBIIIOE YOTUPH BHIM 3aXOIIB MPUMYCY, SIKi
MOX€ 3aCTOCOBYBATH Cy[ (CyIis1) Miguac po3riaay aAMIiHICTPAaTHUBHOI ClpaBu A0 oci0, 1o
MOPYIIMJIM BCTAHOBJICHI ITpaBuJjia MOBEAIHKH y 3aJli Cy0BOT0 3acifanHs, kepytounch KAC
VYxpainu. o 3axoziB mponecyansHoro npumycy KAC BiZHOCHTB: MonepeKeHHs; BUaa-
JICHHS 13 3aJIy CYZOBOTO 3aCiJaHHs; TAMYacOBE BHIYUYECHHS JOKa3iB ISl AOCITiIKEHHS CY-
noMm; mpuBin. IloctaHoBa yxBanM, IOJAO 3acTOCYBaHHSA OO0 0coOu OyIb-sKOro 3
3a3HayeHUX y 4. 1 cr. 269 KAC Vkpainu, B 000B’A3KOBOMY MOPSAKY IOBHHHA
¢ikcyBaTUCh Yy >KypHalli CyJOBOTO 3acimaHHs, skuil BiamoBimHo no 4. 3 cr. 42 KAC
VYkpaiHu € HeBil’€MHOIO YaCTHHOIO aJJMiHICTPATHBHOI CIIPABH.

YMOBHO 3a3HaueHi 3aX0I1 MPOLECYyaJTbHOTO IPUMYCY MOXKHA KIacH(iKyBaTH Ha JIBi
rpynu: 1) 3acTocoByloThCS 70 OCi® y 3alli CylOBOro 3acimaHHs (IONEpPEIKEHHS Ta
BUJIJICHHS 13 3a11y); 2) 3aCTOCOBYIOTBCS A0 0Ci0 3a MeXaMu Cydy (THMYacOBe BHIIyYCHHS
JIOKAa3iB ISl TOCIIPKEHHS CYZIOM, TIPUBIT).

Yacruna 2 cr. 269 KAC YkpaiHu BCTaHOBIIOE 0OMEXKEHHS IOAO 3aCTOCYBAaHHS IO
oHieT 0coOM BOJHOUYAC KITBKOX 3aXOAIB MPOLECYaIbHOTO MPUMYCY 38 BUMHEHHS OJHOTO
nopymieHHs. 3azHaueHe y 4. 2 cr. 269 KAC Ykpainu npaBuiio JOBOJUTS, 110 3ac00U Ipo-
necyansHoro npumycy y KAC Ykpainu BUCTymaroTh y poii MokapaHb (CTATHEHB), SIKi
HECyTb MEBHI MPOIleCyaJbHO-HEraTUBHI HACTiKH.

3acrocyBaHHS O 0COOM 3aXOAIB MPOLIECYaNbHOrO MPUMYCY HE € MiICTaBOIO AJIS
3BUIbHEHHS! 0COOM BiJ BUKOHAHHS 000B’sI3KiB, AKi MOoKJaneHi Ha ocody KAC Ykpainu un
cynoM (cyauero).

Yactuna 1 ct. 270 KAC Ykpainu BCTaHOBIIOE, L0 TONEPEHKEHHS Ta BUAAJICHHS 3
3aJly CyJ0BOTO 3aCiJaHHs 3aCTOCOBYIOTBCS 10 OCi0 SIKi MOPYIIYIOTh BCTAaHOBJIEHUH MOpsI-
JIOK TIiJT 4ac CyJIOBOTO 3aciaHHs (BUPaKaloTh HEMOBAry 10 CyAy) a00 HEBUKOHYIOTh PO3-
MOPSIIKEHHS TOJIOBYIOUOTO (TIEPEIKOIKAIOTh BUNHEHHIO IPABOCYAIS).
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[Tix momepemKEHHSIM CITii pO3YMITH 3ayBa)KCHHSI, IKE POOUTHCS TOJIOBYIOUMUM 0c00i,
sKa TOpyLIMja BCTAaHOBICHHH Y 3ali CYyJOBOTO 3acilaHHA MOPSAKY MiA 4ac po3IisiLy
aaMiHicTpaTuBHOI crnpaBu y cyzdi. [lpm 3acrocyBaHHI moOmepemKEHHS TOJOBYIOUHH
norepemaKye ocoly, 10 B pa3i HOBTOPHOTO BUYMHEHHSI MOPYIICHHS MOPSIIKY Y 3alli A0 1o-
pyIIHUKa OyJie 3acCTOCOBaHE — BUAAJICHHS 13 3aJTy CY/IOBOTO 3aCiJaHHSL.

[Tig BumaneHHSIM 3 3aJI1 CYJ0BOTO 3aCiIaHHs CIIiJl PO3yMITU MPUMYCOBE T1030aBICHHS
0co0M MOXJIHMBOCTI mepe0yBaTH Yy 3all CyAOBOrO 3acilaHHsl Wil dYac pO3IIsiay
aJIMIHICTPaTUBHOI CIPaBH y CYy/Ii.

3acrocyBaHHS BHAAJICHHS 13 3aJly CYIOBOTO 3acilaHHs MOXIJIKBE 32 YMOBH, SIKIIO
0co0y J0 SKOI 3aCTOCOBYETHCS 3aci0 MpolecyaabHOro MpuMycy Oyiao0 HaJIKHUM YHHOM
panime (ix 9ac po3risay aaMiHICTpaTUBHOI CIpaBH Yy 3aji CyIOBOTO 3acilaHHs) Mole-
PEILKEHO TONOBYIOYHM PO MOPYIICHHS HUM MOPSAKY MiJl 9ac Cy0BOrO 3acilaHHs Ta Ipo
MOKJIMBICTh 3aCTOCYBaHHS JIO 0COOM OLTh )KOPCTKUX 3aXOJ[iB TPUMYCY.

B pasi moctaHOBH yXBaJiil IIPO 3aCTOCYBaHHS 10 OCOOM BUAAJICHHS 3 3aJHM CYIOBOTO
3acimaHHs, ocoba 3a3HA€ TMEBHUX HETAaTHMBHUX HACTIIKIB, A0 SKHX BiIHOCATBCA: HE
MOXIIUBICTD 3asBJISITH KJIOMOTaHHS i BiABOAHM, AaBaTH YCHI Ta MHUCHMOBI MOSCHEHHS, J10-
BOJIM Ta 3allepCUCHHS; MOJaBaTh J0Ka3H, OpaTh y4acTh y NOCHTIKCHHI J10Ka3iB, BUCIOB-
JIIOBaTH CBOIO IyMKY 3 NMUTaHb, SKi BUHUKAIOTH IMiJ 4Yac pO3MISAY CIpaBH, 3aJaBaTH
MUTAaHHS 1HIIUM ocobam, sKi 6epyTh ydacTb y cripaBi, CBilkaM, eKCIepTaM, CIeliaxicTam,
nepexyiazgadaM, MmoJaBaTH 3alepedeHHs] MPOTH KIOMOTaHb, JOBOAIB 1 MIpKyBaHb iHIIMX
oci0.

VY c1. 270 KAC Ykpainu He 3a3Ha4a€ThCsl CTPOK Ha KUK 0ocoba Moxke OyTH 1mo30aB-
JIeHa TIpaBa 3HAXOAMTHUCH Y 3alli CYAOBOrO 3aciJaHHA Iij] Yac PO3IIsAy aAMiHICTPaTUBHOL
CTIpaBH, Ha MiACTaBi 4Oro CyA (CyIs), 3a BIACHUM PO3CYIOM, Ma€ IPaBO BUAAIUTH OCOOY
Ha ojiHe (JIe KUTbKO) Cy/IOBE 3acilanHs, a00 M030aBUTH Mpasa repedyBaTu y 3aji Cy10BO-
TO 3acilaHHs Ha BECh Yac pO3IJISIY aAMIHICTPAaTHBHOI CIIPaBU y CYAl, OJHAK, 3a3HaYeHE
MPaBUJIO HE MOXE PO3MOBCIOKYBATUCH HA IEpeKiagadiB, Ha Till MifcTaBi, 10 y 4. 2 CT.
270 KAC Ykpainy, icHye MoJ0KeHHs PO HeoOX1THICTh 3aMiHM MepeKiaaaya.

BukoHaHHS yXBalu TOJOBYIOUOrO NPO BHUIANCHHA 3 3aJd CyJOBOTO 3aciIaHHs
BignoBimHO A0 m. 3 Ta 7 4.1 cr. 64 KAC Ykpainu NoKIagaeThcs Ha CYA0BOTO PO3IIOPS/I-
HUKa. 32 YMOBHM BiZICyTHOCTI Yy 3aji CyIOBOTO 3acCiJaHHS CyJOBOTO PO3MOPSAHWUKA BUKO-
HaHHS YXBaJH MOBMHHO OyTH MOKJIaJEHO Ha MPalliBHUKIB OpraHiB BHYTPILIHIX CHIpaB, SIKi
BUKOHYIOTH (DYHKLIi 110 OXOPOHI IPOMAaJCHKOrO MOPSAKY Y OyIiBii aIMiHICTpaTUBHOTO
cyny.

3a yMoBH fKII0, 0coba BiAHOCHO, SIKO1 TOMOBYIOUHMH NOCTAHOBUB yXBally MpPO BHIA-
JIGHHS1 3 3ajJ]Md CYAOBOTI'O 3acilaHHs, MPOIOBXKYE MOPYIIYBAaTH MOPAJOK abo 3aBakaTH
3IIICHEHHIO TPaBOCYJIs, CEKpeTap CyAOBOTO 3acijaHHA, CEKpeTap aAMiHICTPaTUBHOIO
CyZy BiIIOBIZHO J0 MOJOXKEHb, 3a3HaueHuX y cT. 255 KYnAIl, mae npaBo ckiactd npo-
TOKOJI PO aJMiHiCTpaTUBHE MpaBoNopyIeHHs nepeadaueHe ct. 185-3 KYnAIl ta Hanpa-
BUTH HOTO A0 paifOHHOr0, PallOHHOTO Y MICTi UM MiCBKPalfHHOTO CyIy.

Yacrtuna 2 cr. 270 KAC Ykpainu, BCTaHOBITIOE TIOPSIOK il Cyay B pa3i IOBTOPHOTO
BYMHEHHS MOPYLICHHS MOPAIKY ITiJ Yac CyIOBOr0 3aciaHHs mepekianaueM. B pasi Buga-
JIeHHs mepekianava cya (cynns) 3000B’s3aHUI OTOJIOCHTH IMEPEPBY, 3 METOI0 3abe3Ie-
YeHHS! MOBHOTO, 00 €KTHMBHOTO Ta BCEOIYHOrO PO3IIIAAY aaMiHICTPaTHBHOI CIIpaBH, a
TAaKOX 3 METOI0 3aXUCTy NpaB oOcoOM sfKa HE BOJOMAIE MOBOIO, SIKOIO BENeTbCs
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aZAMIHICTpaTUBHUI mporec. ABTOpY HayKOBO-TIpakTHUHOro KoMeHTapio 10 KAC Ykpainu
3a 3aranpHOI0 penpakiiero B.K. Margifiuyka, 3a3HayarTh, IO J0 Tepekiagada
3aCTOCOBYETHCS CIIELialIbHUM 3ax0]] MpolecyalbHoro npumycy [6, c. 541], ogHak, mMu
BBaXAEMO, IO O MepeKiazavya 3aCTOCOBYEThCS TaKHW K CaMUi 3aX0J MPOLECYaIbHOT0
npuMYycCy, SIK 1 70 iHIHX 0ci0, AKi MpUHMAaIOTh y4acTh y cIipaBi, TOOTO mepeknanad, AK i
Oynp-sika iHIIA oco0a, SKa 3aBayKa€ BECTH TOJIOBYIOUOMY MPOLEC, MiAsIrae BUAAJICHHIO 3
3a]M CyIOBOIO 3acilaHHs, ajie Ha MiACTaBi NPaBOBUX HACTIOKIB, SKi BHHUKAIOTH B
HACJIIIOK BUAAJICHHS LbOIO YYaCHHKA aJIMiHICTPaTUBHOTO MPOLECY, TOJIOBYIOUHN TOBH-
HEH OTOJIOCHTH TIEpPEPBY.

HactrynHuii 3axox mporecyaibHOro npuMmycy, skuii nepenbadennii yuHHUM KAC
VYkpainu e THM4YacoBe BUITYUEHHS AOKA3iB AJISl TOCTIIKEHHS CyIOM

[TocTaHoBNEHHS yXBaJIM aIMiHICTPATUBHOIO CyIy PO TUMYAcOBE BUITYYEHHS MUCH-
MOBHUX UM PEUOBHX J0Ka3i, BiamosiaHo 10 4. 1 ct. 271 KAC Ykpainu, MOXIUBO y BUIIA-
Ky, SKIIO ocoba Ha sKy cyd (cyans) mMokiaB OOOB’SI30K HAaJaTH MHCBMOBI UM PEYOBi
J0Ka3u (MOpsAoK BUTpeOyBaHHSA MHCbMOBUX T4 PEUYOBHX J0Ka3iB aIMiHICTpaTUBHUM Cy-
JIOM BCTAHOBJIEHO Yy CT. cT. 79 Ta 80 KAC Ykpainu) 6e3 moBaXXHUX IPUYMH HE HAJA€ iX 0
CyZAy Ta He MOBiJOMHIIA PO HEMOXKIIMBICTh 1X HaJaHHS aJAMiHICTPaTUBHHUN CYI.

Buxopsunm 3i 3micty 4. 1 ¢1.270 KAC VYkpainu, MokHa 3pO0OMTH BHCHOBOK, IO Ha
0co0y sika OBUHHA HAaJaTH 0 Cyay NUCbMOBI UM PEUOBi 10Ka3u B pa3i HEMOXKIMBOCTI, 3a
YMOBH HAasBHOCTI MOBaKHUX NPUYMH, TAKOXK MOKIAJAETbCS OOOB’SI30K 3aBYACHO
CIIOBICTUTH CyJ PO HEMOXIIMBICTH iX HajaHHS 10 cyay. [lokinaneHHs 3aKkOHOAaBLEM Ha
0co0y mporo 000B’sI3Ky HEOOXiZHE I CKOPOYEHHS CTPOKIB PO3IIISAY agMiHICTPATHBHOL
CIpaBH CYIIOM.

BuitydeHHsI THCbMOBUX YU PEUYOBHX JOKA3iB € TAMYACOBHM 3aXO0J0M MPOLECyaIbHO-
r'o IPUMYCY, CTPOK 3HAXOKEHHS Y Cyli BUIYUEHHX JI0Ka3iB BCTaHOBIIOETHCS cT. 80 KAC
Vxpainu. Ilin gac posrmangy cipaBu cya 3000B’s13aHUI BXKUTH yCi MOXKITUBI 3aXOAX IOAO
3a0e3nedeHHs 30epeKEeHHS BUIIYUYCHUX MIPEIMETIB.

B yxBani mpo 3acTocyBaHHS TUMYacOBOT'O BHUJIYYEHHS AOKa3iB, BIAMOBiZHO 10 4. 2
cr. 271 KAC VYkpainu, noBuHHO OyTH 3a3HaueHo: [Ipi3Buie, iM’s, o GaTbKOBI (SKIIO
YXBaJy BUHECEHO 1100 (i3n4HOI 0cO0M), TTOBHE HaiiMeHyBaHHS (IOJO0 IOPHUIANYHOI 0CO-
0u1); Miclie3HAXOMKEeHHs (POKMUBaHHS, MepeOyBaHHs) 0COOH; MiCLIE3HAXOKEHHS JOKa3y
(3a ymOBH, SKIIO BOHO BiZJOMO); IOBHA Ha3Ba JOKa3y (AKIIO MOBa e Mpo MHCbMOBUHN
JI0Ka3 B yXBaJli, KpiM Ha3BW MOBHHHI OYTH 3a3Ha4eHi JaTh, HOMEpPH Ta cepii, JOKYMEHTIB
IO BWJIy4YaloThcsl) ab0 OMHMC MUCBMOBOT'O M PEYOBOTO JOKa3y; MifCTaBU MPOBEICHHS
TUMYaCOBOTO BUITYYCHHS.

BukoHaHHSI yXBaJiil MTOKJIaJAa€ThCA Ha JepKaBHY BUKOHaBUy ciyxOy. [TyHkT. 2 4. 2
cr. 3 3akony VYkpainum «[Ipo BuUKOHaBUE MPOBAKEHHS» 3a3HAvae II0, yXBasa
aJMIHICTPaTUBHOI'O Cy/ly € BHKOHABYMUM JIOKYMEHTOM, BHKOHAHHS SIKOTO 3A1HCHIOETHCS
BIJIIIOBIAHO JI0 BUMOI 3a3HAYEHOr0 HOPMAaTHBHO-TIPABOBOTO aKkTy. B pa3i HeBHUKOHaHHS
0e3 MOBaKHUX MPHYMH BUMOT JEP>KaBHOTO BMKOHABIL, MIONO MPHUMYCOBOT'O BHIIYYECHHS
JI0Ka3iB, BiH Mae MpaBo, 3rigHo cT. 87 3akoHy Ykpainu «IIpo BUKOHaBUE MpOBaKEHHS,
HakKJIacTH mwTpad Ha ocoldy, a B pasi HAIBHOCTI O3HAK 3JI0YMHY, BIIMOBIAHO A0 4. 2 CT. 88
3akoHy Ykpainum «lIpo BUKOHaBYEe MPOBaKEHHA», IECPKABHUII BHKOHABELb IOBHHEH
CKJIACTH aKT MPO NOPYIICHHS 1 HaicIaTH HOro 10 BiIMOBIJHOrO MPaBOOXOPOHHOIO Opra-
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HY PO NPUTATHEHHS BUHHOTO 10 KpUMiHAJIBHOI BiAMIOBINANBHOCTI, mependaueHoi ct. 382
KpuMinanbeHOTo KOACKCY YKpaiHu..

OcTtaHHIM 3aX0[0M IpoLIECyaTbHOro IpUMYycy, skuil nependadeHnii KAC Ykpainu e
npuBiA. BiAMOBiHO 10 MONOXKEHb, 3a3HaueHUX y yacTuHi nepiriit ctatti KAC Ykpainw,
110 aHATI3YETHCS, TAKUH 3aX0J1 MpoLecyanbHOro npumycy, sik [IPUBI, moxe 3acTocoBy-
BaTHUCS B pa3i HASBHOCTI ACKITBKOX O3HAK, SIKH 0C00a MOBUHHA MATH, 0 TAKUX O3HAK CIIiJ
BiZTHOCHUTH:

- 000B’SI3KOBiCTh, BUPAXKAETHCS B TOMY IO Y4acTi 0cOOM y CyIOBOMY 3acijaHHi BU3-
HaHa cynoM 000B’s13k0BoI0 (4. 2 cT. 33 KAC VYkpaiHu, BCTaHOBIIIOE 3arajbHE IPaBUIIO,
sKe Tependavae, Mo BUKIMK 0ci0, y4acTb SIKUX € 000B’S3KOBOIO 3IiMCHIOETBCA 3a JIOIO-
Moroto moictkd, cT. 38 KAC VYkpainum nependadae BHHATKOBI YMOBH BHKIHKY OCiO,
y4acTh SIKUX BHU3HAHA CyIOM OOOB’S3KOBOIO, BIAMOBIAHO JO IMX YMOB 0c00a MOXE BHK-
JUKATHCh JI0 CyAy 3a JIOMOMOTOI0 TenerpaM, (pakCUMUIBHUX TOBiOMJICHB, Tene()OHOM,
gepes 3aco0u MacoBoi iHdopmarii);

- CIIOBIILIEHICTh, a caMe, 0oco0a HaJIEKHUM YMHOM CIIOBIIIEHa PO Yac Ta MicIe po3-
ISy aAMiHICTpaTHBHOI cripaBu (3rimHo 3 riaBoro 3, posauty Il KAC Ykpainm, ocoba
BBAXA€THCSI HAJIGKHUM YMHOM CIIOBIILIEHOIO, SIKIIO BOHA OTpUMalia MOBicTKy 3a 7 1mib g0
MOYaTKy CyJOBOTO 3acifiaHHs, a y BUnanky, skmo KAC YkpaiHu BCTaHOBIIOE CKOPOYEHi
CTPOKH PO3MIISLy CIIPaBH, TO 0co0a MOBMHHA OYyTH CIOBIIICHA Y TEPMIH JOCTATHIN IS
NpUOYTTS 10 CYy);

- HEBHUKOHAHHs BUMOT Cyqy, TOOTO ocoba 0e3 MoBaKHUX NMPUYMH HE mpubyia B Cy-
J0BE 3acimaHHS (OO MOBaXHMX NPWUYMH HEe NpHOYTTS B CyAOBE 3acilaHHS MOXKHA
BifHECTU: XBOPOOY 0cOOM, sSIKa MIITBEPKYETHCS BIAOBIHOO OBI1IKOIO MEIUYHOI yCTa-
HOBH, HaJ3BHYaiHI MOAIl MPUPOJHOro, TEXHOTEHHOTO Ta 1HIIOrO XapakTepy, siKi MaroTh
MeBHE MIATBEPIDKEHHS TOIIO), abo ocoba, ydacTh sIKoi BH3HaHA OOOB’SI3KOBOIO, IPHU
HAsSBHOCTI MOBa)XHUX NPUYMH, HAICKHUM YMHOM HE MOBIIOMHIIO Cyn (CyLml0) mpo ix
HasBHICTH (0co0a MOBMHHA MOBIAOMHUTH MPO NPUYMHY HENPHOYTTS (MIOBiIOMIICHHS PO
HenpHuOyTTS MOBUHHO OyTH 37iliCHEHO Y OyAb-sKUil 3pyuHHil 111 0co0u crocid, 3a yMOBU
HOT0 MepeI4acHOCT1)).

Buxonsun 3 3a3HaueHOro ocoba, sKa HAJISKHUM YHHOM CIOBilleHa Wpo ii
000B’S3KOBY y4acTi B CyJOBOMY 3acilaHHi, IOBUHHA BXXHUTU BCi MOXKITUBI 3aX0JIH, IOJ0
BUYACHOT'O IPUOYTTS 10 aIMiHICTPATUBHOTO CYIy.

Take ¢popMyitoBaHHS KOMEHTOBAHOI CTaTTi, K «... MOXK€ OyTH 3aCTOCOBAHO MPHBIiZ
...», CBIIYHTSH, IO MPHBIJ HE 3aBXIM MOXKE 3aCTOCOBYBATHUCS 10 HAIEKHO BHKINKAHUX
0co0H, 0COOMCTY y4acTh SIKOI BU3HAHO CYZIOM O0OB’S3KOBOIO, TOOTO BOHA 3/IHCHIOETHCS
BUKJIIOYHO Ha MiACTaBi cy0’€KTHBHOrO CyIKEHHS Ha BIACHHU po3cyn cyay (cynai) mpo
HEeOOX1IHICTH H10ro 341HCHEHHS.

Bukonanns wiei mponecyanbHoi Aii cya (Cyaas) MOKIaAa€eTbes Ha BIANOBIAHUN Op-
raH BHYTPILIHIX CHpaB, SIKM NOBUHEH KPIM BUKOHAHHS MPHUBOLY, CKJIACTH KaJbKYIALiIO
3aTpar Ha HOro BUKOHAHHS, 3 METOIO BiALIKOAYBAaHHS 30UTKIB Yy IOXiJA Aep:KaBu.

Yacruna 2 ct. 272 KAC Ykpainu, MiCTUTH nepelnik ocid BITHOCHO SIKMX CyA HeMae
npaBa 3acrocoByBaTu [IPUBIJI, no HuX HajexaTb: MajoNiTHI Ta HEMOBHOIITHI 0coOwH,
BariTHI XIHKH, 1HBaJiAW MepIoi 1 Ipyroi Ipym, KIHKH, AKi MarOTh JIiTel BIKOM 10 IIECTH
POKIB a0o AiTeli-iHBami/iB, a TAKOXK 0COOH, sIKi 3rifHO i3 4. 2 c¢T. 65 KAC Ykpainu He Mo-
XKyTb OyTH nonuTaHi sk cBigku. OcTaHHA rpyna oci0, Aae 3MOry 3poOUTH BUCHOBOK, IIPO
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T€ IO CIHUCOK OCi0 10 SIKUX He MOKe OyTH 3aCTOCOBaHMU MpHBIiI € BinkputuM. Kpim 3a-
3HaYeHUX 0Ci0 IMYHITET BiJ MPHBOAY MAalOTh: 1) Hemie3gaTHi (i3uuHi 0cOOH, a TaKOX
ocobw, siKi nepeOyBaroTh Ha OOJIKY YM Ha JIKyBaHHI y IICUXIaTPUYHOMY JIIKYBaJbHOMY
3aKiaji Ta He 37aTHI yepe3 cBoi ¢i3uuHi abo MCUXIYHI Bagy MPaBUIBHO COpUHMATH 00-
CTaBMHH, L0 MalOTh 3HAYCHHS AJIs CIIpaBH, a00 aBaTH 3 LLOTO MPHUBOAY MOKa3aHHS; 2)
MPEACTAaBHUKH B CYIOBOMY IPOIIEC, 3aXUCHUKH Y KPpUMIHAJIBHUX CIIPaBax - Ipo 0OCTaBH-
HU, AKi CTaJH iM BiZJOMi Yy 3B'SI3Ky 3 BUKOHAHHSAM (PYHKLiH MpEICTaBHUKA YW 3aXHUCHHKA;
3) CBSILEHHOCTYXHMTENI - MPO BIIOMOCTI, OJep>KaHi HUMH Ha CIOBiAi Bipylouux; 4)
npodeciiiii cyy1i, HapoJHI 3acimaTeNi Ta MPHUCSHKHI — MPO 0OCTaBMHU OOTOBOPCHHS B
Hapaa4iil KIMHATI TUTaHb, O BUHHUKIM IIiJ Yac yXBaJIeHHS CYIOBOI'O PIllIeHHs; 5) iHIII
0co0H, sSIKi He MOXYTh OyTH JTONMHUTAaHI SK CBIIKH 3TiTHO i3 3aKOHOM YM MKHAPOIHUM JI0-
TOBOPOM, 3rozia Ha 000B'SI3KOBICTh SIKOT0 HagaHa BepxoBHoto Pagoro Ykpainu, 6e3 ixapoi
3TOAH.

Crix 3a3HauMTH, IO BIIHOCHO WICHIB CiM'T UM OMU3BKUX POAUYIB 0COOM IIOMO0 SKOI
pO3IIIAAAEThCSl  AAMIHICTpaTHBHA chpaBa Moxe OyTh BuMHeHMH npuBia. OnHak,
BiamoBiaHO 110 cT. 63 Koncrutymii Ykpainu ta 4. 3 cr. 65 KAC Ykpainu 1i ocodn MaroTh
MPaBo BiIMOBUTHUCH JIaBaTH CBITYCHHSI MO0 ceOe, WieHIB CiM'T 4 OIM3bKUX POIUYIB.

Yacruna 3 cr. 272 KAC Ykpainu, BCTaHOBIIOE, IO MiACTABOIO I BYMHEHHS MPHU-
BOZly 0co0H, sika 0e3 MOBaXHUX MPUYHH HE 3’ SABISIETHCS 32 BUKJIMKOM cyny (cynni) € Ha-
JISKHUM YHHOM OpopMIiIeHa yxBalia cyny (CyIi) mpo BUMHEHHS TaKoi MPOoLecyabHOI il
Buxonsguu 3 monmoxens 4. 3 cr. 272 KAC Ykpainu yxBana cyay (Cyali) mpo MpuBig ocoou
70 CyAy TOBHHHA MICTHTH y co0i iHpopmamito mpo: iM’a ¢i3uuHoi ocoOu (moBHE
npi3BuIIe, iM’ Ta MO 0aTbKOBi), Micle MpoKUBaHHs (mepeOyBaHHs) (MOIITOBA ajapeca
MPOXKUBAHHS 0c00M), MicIie poOOTH, CIyXKOM 4i HaB4YaHHS (TOpMAMYHA ajgpeca Ta ajpeca
¢dakTHuHOrO NepeOyBaHHS IOPUINYHOI 0COOM 7€ MPAaLIOE, CIYXHUTh YH HABYAETHCS OCO-
0a), macTaBy 3aCTOCYBaHHs MPUBOAY, Yac Ta Micle Kyau ocoda OBUHHA OyTH JOCTaBlie-
Ha, Ta MOBHA Ha3Ba Ta Miclle 3HAXOKEHHS OpPraHy BHYTpIIIHIX CIpaB, Ha SKHHA Cy[
(cynns) mokmaB OOOB’SI3KM LIOAO BUKOHAHHS NMPHBOAY. Takoxk, 3 METOIO ineHTudikamii
0c00H, MO0 SKOi 3aCTOCOBYETHCS MPUBIJ, 10 3MICTY YXBallu Cy[ (Cy/1s) TOBHHEH J0/a-
TH iHpOpMAaLio PO BiK 0coOH (piKk HAPOMKEHHS), B pa3i MOXKIUBOCTI BKa3aTH NacCIOPTHI
JlaHHI, 32 YMOBU BHKOHAHHS IPUBOJY 3a MiclieM poOOTH 4 CIIy:KOM — mocaay ocodu, 3a
MiclleM HaBuUaHHS — HOMeEp (Ha3By) HaBYalbHOI TpynH (Kiacy), Ha3By (QaxyibTeTy
(BiIIUICHHS) TOIIIO.

Binnosimao no dactunm 4 cr. 272 KAC Ykpainu cya (cynas) 3a BIaCHHM IEPEKo-
HAaHHSIM Ma€ MPaBO JOPYYHTH BUKOHAHHA yXBalll MPO IPHBIL OCOOH, y4acTh SKOi €
000B’sI3K0Ba B CYIOBOMY CIyXaHHI TEpPUTOpiallbHOMY OpraHy BHYTpIIIHIX CIIpaB: 3a
MiclleM MPOBaKEHHS Y CIPaBi, 3a MiCIleM MPOXUBaHHS (HepeOyBaHHs), pOOOTH Y HaB-
yanHs. KepiBHUK (HayaJbHUK) OpraHy BHYTPILIHIX CHpaB, MIiCIs OTPUMaHHS 3 CyAy Ha-
JISKHUM YMHOM 3aCBiTYEHY KOMII0 yXBalld MPO HPUBiA 0COOH, MPU3HAYAE BUKOHABI 3
qrcia MiAMOPSIIKOBaHUX HOMY OCi0.

Yactuna 5 ct. 272 KAC VYkpainy, nokinagae Ha BUKOHABIS YXBald MPO NMPUBOI —
MpaliBHUKa OpraHy BHYTPILIHIX cIpaB, 00OB’SI30K MPO OTOJIOIICHHS YXBald YYaCHHUKY
aJMIiHICTpaTUBHOTO Tpoiiecy. [licas yoro, ocoba, Mmoo SKOi BHKOHYEThHCS TIPHUBIJT TOBHH-
Ha TOKOPHUTUCH 3aKOHHHM BHUMOTaM MpalliBHMKAa MUTILil, B pa3i HEMOKOPH BHKOHAaBELb
YXBaJIH, Ma€ MPaBo 3aCTOCYBATH 0 0COOU 3ax0Au (Hi3MYHOTO BILTMBY Ta CIElialbHi 3aC0-
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Ou, BimnmoBimHO M0 3akoHy Ykpainu «[Ipo Mimimiro», a TaKOXK CKIACTH MPOTOKON TIPO
aZMiHICTpaTUBHE MpaBonopymeHHs, nepenodadene cr. 185 KnAll Ykpainu.

VY pa3i HEeMOXXJIMBOCTI BUKOHAHHs MPHBOAY 3a 00 €KTUBHHX YMOB, BUKOHABEIb —
MpaIiBHUK MUTIIIi, CKJa/Ia€ BiMOBIIHUN JOKYMEHT (parmopT) Ha iM’si KepiBHHUKA (HaYab-
HUKA) OpraHy BHYTIIHIX CIPaB, y SKOMY 3a3HA4a€ThCsl IPUYUHN HEBUKOHAHHS(CMEPTh
0co0H MIOAO AKOi BUHECEHO yXBaly, BUi3[ 0COOM 3a KOpAOH Tomo). JokyMeHT (pamopr)
BHUKOHABLISl yXBaJIM Ta KOIisl yXBaJIH MOBUHHI OyTH HeraiHO CKEpOBaHi 0 Cyay.
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rPAXKOAHCKOE NMPABO U NMPOLECC

YK

[NoHcbka J1.1.

MPUYUNHHNIM 3B'A30K B IHCTUTYTI MPABOYMHIB

VY HayKoBiil cTaTTi aBTOp PO3IJsAae MPUUMHHNHN 3B'SI30K B IHCTUTYTI MPaBOYMHIB. Y
CTaTTi PO3IJNAETHCA KOHIEMIisT NPUYMHHOrO 3BSI3Ky conditio sine gua non, ska
3aCTOCOBYETHCS I TUIyMadeHHs Ta 3aCTOCyBaHHs nojokeHb L{uBinsHoro Konekcy.

Kiro4oBi crioBa: mpaBOYMH, MPUYHHHUEN 3B'S30K, KOHIemis conditio sine gua non,
HIKOAA.

B [{uBinbHOMY KOJEKCi IIMPOKO BUKOPUCTOBYETHCS (POpMYITIOBaHHS "30MTKU 1 MO-
paJibHa IIKOJA, LIO 3aBlaHi y 3B'SI3Ky 3 BUMHEHHSAM NpaBouuHy'. Pi3Hi BapiaHTH LBOTO
(hopMyIOBaHHS MH 3ycTpidaeMo B cT. 216 (4. 2), 225 (4. 2), 229 (u. 2), 230 (u. 2), 231 (u.
2), 232 (u. 2) K. TpeOa 3HaliTH BiINOBiAb HAa MUTAHHS IPO TE, SIKi K 30UTKH Ta MOpPab-
Ha LIKOZa MalOThCS Ha yBasi B UX CTATTAX. 3aBAaHHS 30MTKIB Ta MOPAJIBHOI IIKOIN MO-
xe Oyru OesmocepeAHiM HACHiAKOM BYMHEHHS HENIICHOTO NpaBo4yMHY. AJe 1€ B
MPaKTUL 3ycTpidaeThcs HeyacTo (y BUMAAKaX ocoONMBO Ipy0oi BHHH CTOPOHH MPaBOYH-
HY, HallpUKJaJ, IpH BUNHEHH] IPaBOYMHY il BIULIMBOM OOMaHy, HaCHJIbCTBA). 3a3BUYal
30MTKH 1 MOpajbHa IIKOJA 3aBAAIOTHCS BUKOHAHHSM HENIHCHOTO MPaBOYKHY, TOBEPHEH-
HSAM JI0 TIONEPEAHBOr0 MalHOBOTO CTaHy. 30MTKH MOXYTb OYyTH TakoX 3aBIaHi B
pe3ynbTaTi 3A1HCHEHHS CTOPOHOIO TOJATKOBUX BUTPAT, IIe OUTBII BiAAaIeHUX JIAHIIOTOM
NPUYMHHO-HACTIIKOBUX 3B'S3KIB BiJ BUMHEHHA NOpaBouMHy. HaBememo mnpukian i3
cynoBoi npakTuku. 5. mpopaB b. kutnoBuit OynuHok Hampukinui 1999 p. Ha wneit wac
CKJIAJINCSl BKpall HU3bKI IIHW HA XUTI0. Yepe3 nBa poku b. momituB TpimuHy y CTiHi OY-
nuHKy. [IpoBeneHa ekcnepTH3a MiATBEpAWIA, IO LS TpilIMHA BHHUKIA 10 MPUAOAHHS
Ooynunky b. Ane b. ii He mir momituth, 00 S. mepen mpoxaxkeM OyAWHKY BUKOHAB POOOTH
1010 3MilHEHHs (YHAaMEHTy Ta 3aIlITyKaTypuB cTiHy. Lle memo 3minHWio cTiHy, ane
MOBHICTIO 1eeKT OyIMHKY HE YCYHYJO. 3a T030BOM b. IOTOBip KyHiBNi-POJaXy >KUT-
JI0BOro OyIWHKY OyJio BU3HaHO HeAilicHUM. Pimenns cyay HaOymo 3akonHO1 cuin B 2003
p- CTopoHM TIOBEpHY/IM OAHA OAHIN BCE OTpUMaHe Ha BUKOHAHHS NPAaBOYMHY, BU3HAHOTO
cyaom HeriicHuM. Ha xopucte b. Oyiu cTsArHyTi TakoX 30UTKH, 3aBaHI BAKOHAHHAM He-
TiiCHOTO IPAaBOYHMHY Ta TIOBEPHEHHSM 10 TIONIEPEIHBOr0 MaifHOBOTO CTaHy.

OTpuMaBIIH Tpouli B MOPSIKY MOBEPHEHHS A0 MOMEpPEeIHHOro MaliHOBOTO cTaHy, b.
CTaB MiJIIYKYyBaTH IHIIUK OyIMHOK, SSIKUH MO)KHa Oyyo O KymuTu. AJe TyT BiH BUSIBUB,
IO LiHU Ha XHUTIO 3a nepiox 3 1999 mo 2004 p. Bupocnu maiixe BABiui. b. mpundas 3a
JOTOBOPOM KYMIBII-IPOJAXy 1HIIMKA OyIMHOK Ta Mpeq'siBUB 10 Sl. M030B NPO CTSTHEHHS
30MTKIB, 3aBIaHMX HOMY B 3BSI3Ky 3 BUMHEHHSAM HeENiliCHOrO mpaBounHy. B mo3oBHiit
3aaBi b. 3a3HaunB Ha Te, 0 B 1999 p. BiH MaB 3MOry KyNmuTH Takui OyIMHOK 3a LIHOIO,
sKa € BIBIYI MEHIIOIO Bif Ti€l WiHM, Ky BiH cruiatuB y 2004 p. Cyn BiIMOBHUB Y MO30BI,



MPUYMHHUI 3B'A3OK B IHCTUTYTI MPABOYMHIB

MOCHJIAIOYNCh Ha BiACYTHICTH 0€3MOCEPEAHbOr0 MPUYMHHOIO 3B'SI3KY MK BUMHEHHAM
npaBouuHy B 1999 p. ta Butparamu b. Ha npuadanus xutioBoro Oynuaky B 2004 p. Ilo-
CHJIaHHA CyZly Ha BIJICYTHICTh 0€3M0CepeAHbOro MPUYMHHOIO 3B'SI3KY OYJIO MPaBHIBHHUM.
Besnocepeanporo mpuunHHOTO 3B'13KY JiiicHO He Oymo. Ane x 1. 2 cT. 229 1IK noknagae
Ha CTOpPOHY, sIKa CIpHUsIa MOMMJILI, 00OB'SI30K BIJIIKOAYBAaTU APYTii cTOpOHi 30MTKH. 3a-
3Ha4YeHHS Ha Oe3mocepenHiil MpUYMHHIN 3B'S130K TYT BigcyTHE. Cy/ 3al103UMYHB TOJIOKEH-
HS Tpo OesnocepeqHid NpUYMHHUE 3B's130K i3 moctanoBu [lnenymy BepxoBnoro Cymy
Vkpainn "[Ipo mpakTUKy po3MISLLy cylaMH LMBUIBHHX CIpaB 3a I1030BaMH PO
BiIIKOyBaHHs mkoau" (1. 2).

Take muTaHHS TOBCTa€ y 0OaraThbOX BHIAJKaX, KOIW IPABOUYMH BU3HAETHCS He-
JIMCHUM B 3B'SI3Ky 3 THM, L0 HOTro 3MICT CYNEpPEYUTh aKTy LUBIIBHOTO 3aKOHOJABCTBA.
OTtxe, imeTbcs MpO MIMPOKE KOO MaWHOBHX BIIHOCHH 1 MPO INMPOKE KOJIO JIOAEH,
IHTEepecH SIKMX 3adilla€ CyJoBa MpakTHKa, M0 CKIajach. 3aKOHOJAaBENb MIlIOB HA3yCTPid
IIUM JTFO/ISIM, BCTAaHOBUBIIH B CT. 216 11K 3arampHe npaBuiio npo 000B'I30K BUHHOI CTOpPO-
HU HEIiMCHOro MpaBOYHMHY BiAIIKOAYBAaTH 30MTKHM 1 MOpalbHY IIKOAY, 3aBAaHi iHILIH
CTOPOHI TPaBOYHMHY, Ta KOHKPETHU3YBaBIIM 1 MOAM(]IKyBaBIIM I OOOB'SI30K y HU3LI
iHmmMX crareit [[uBiTbHOTO KOIEKCY.

[epemkonoro mis 3aXUCTy IHTEPECIB yUaCHUKIB HMBUILHUX BITHOCHH CTajia CyJOBa
MPAKTHKA, sIKa 3aMiCTh TOT0, 100 KepyBaTHCs OYKBOIO 3aKOHY, CTajla KEPYBAaTUCh TEOPIEI0
0e3mocepeIHHOr0 MPUYNHHOTO 3B'SI3KY.

Ha namy gymky, 30utku i (a00) MOpajibHa LIKOAA € HACHiAKOM BHUHHOI MOBEIIHKU
CTOPOHU NPaBOYHMHY 3aBKIH, KOJIH BUKIIOUEHHS L€l MOBEAIHKU i3 3arajibHOTrO JAHLIOTY
MPUYMHHO-HACIIIKOBUX 3B'A3KIB BHKIIOYAE€ HACTaHHS 30UTKIB 1 MOpalbHOI MIKOAU Y
HIIOI CTOPOHU NPaBOYUHY. TOMYy Yy HaBeIEHOMY BHUIAJKY 13 CYAOBOI MPAKTUKU CIiJ BU3-
HATH HasSBHUM MIPUYMHHUH 3B'I30K MK BUHHOIO ITOBEIIHKOIO OJHIET i3 CTOPiH MPaBOUMHY
Ta 30uTKamMu i (a00) MOpPaJNBHOIO IIKOJOIO, SIKi HAacTald B PE3yabTaTi BUWHEHHS
HeNlIHCHOT 0 MPaBOYNHY, KU B CBOIO Uepry OyiI0 BYUMHEHO BHACTIJOK BUHHOI IOBEIiHKU
CTOPOHU IPaBOYHHY.

Huska nonoxxens LIMBITBHOrO KOJEKCY MPUCBSYCHI BUITAKaM, B SKHX 3aKOHOJABELb
OpsIMO YW HENpsIMO BHU3HA€ 30MTKHM YW iHINI HEraTUBHI MaiHOBI Hachinku Ta (abo) mo-
paJIbHY HIKOAY 3aBAaHMMH BUMHEHHSM HEHIMCHOI'O MPaBOYMHY, Ta MOKJIaAae 000B'I30K iX
BIJIIIKOJIyBaHHS HA 0CcO0Y, SIKa CBOIMH BHHHHMH JisIMU YU OC3[ISUTBHICTIO CHpHUsIa BYH-
HEHHIO MPaBOYMHY a00 HACTAHHIO 1HIIMX HACTIJKIB, SKi B CBOIO UEpry MOTATIM BHHHK-
HEHHA 30WTKIB YM MOpAJbHOI LIKOAM HAa CTOPOHI IHIIOrO Yy4YacCHHWKa HEAIHCHOro
MPaBOUUHY.

[IpaBuno a63amy apyroro 4. 2 cr. 229 1K perymnioe BiTHOCHHH, KOIU B pe3yJbTarTi
3IiiCHEHHSI MPaBOYKMHY BHACTIOK MOMHUIIKH, CTOPOHI, SIKa IIOMMJISUIACS, 3aBIaHO 30MTKIB.
{06 moka3aTu BCIO TOBKMHY JAHLIOTY MPHYMHHO-HACIIIKOBUX 3B'SI3KiB, HaraJlaeMo, 110
y TOIepeTHLOMY BUKIIAJCHHI MMOKa3aHO, SKi BiJalicHl MaifHOBI HACTIIKU CIiJI BBAXKAaTH
TAaKUMHU, 110 3HAXOAATHCS B MPUUYMHHOMY 3B'SI3KY 3 BUMHECHHSIM MPaBOYUHY. Temep posr-
JISTHEMO LeH JTaHLIOT Y 3BOPOTHOMY HAIPSIMKY - Bil HACHiIKiB A0 MpUYMHH. BinmosigHo
1o ab3ary apyroro 4. 2 ct. 229 11K BUMHEHHS NMpaBOYMHY Ma€ BH3HABATHCH HACIIIKOM
MOMWIJIKH OfHI€T 13 CTOpiH MpaBOYMHY. A TMOMMJIKA Li€l CTOPOHM Ma€ BH3HABATHCh
HACJIIAKOM He0OepeKHOI MOBEIIHKY 1HIIIOI CTOPOHH LBOT0 NpaBo4yrHy. [lokaxkemMo cxema-
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TUYHO BECh JIAHIIOT MPUYNHHO-HACTIIKOBUX 3B'SI3KiB, SIKMH Mepen0avyacTbcsi Yu MA€EThCS
Ha yBas3i B a03ati apyromy 4. 2 ct. 229 1IK.

1 2 3 4 5
Bunni aii cto- Ilomuika iHmoi  BunHeHHS 30UTKH 1 30UTKH 1
POHU TIpaBo- CTOPOHM TIPaBO  CTOPOHAMH MopaiabHa MopaibHa
YUHY YUHY MPaBOYHH Y IKOIa y IIKOJIA B 3B’SA3KY
IHIIIOT 3 BUKOHAHHSIM
CTOPOHH MPaBOYUHY
MPaBOYUHY
6 7
30uTKHN 1 [amm BuTpatu
MopajibHa Ha MOHOBJICHHS
IKOJa y MaifHOBOTO
3B’S3KY 3 CTaHy
MTOBEPHEHHSIM
10
MOMEPETHHOTO
MaliHOBOI'O
CTaHy

Te, mo B a63ami apyromy 4. 2 ct. 229 LIK BXHBa€THCS CIOBOCIIONYUEHHS "CTOPOHA. ..
cpusuia”, MiAKPECIIOe, M0 MAETHCS Ha yBa3l OyIb-sKUI NPUUNHHHUN 3B'SI30K MK BUHHH-
MU JissMd (O€3AiSUIBHICTIO) CTOPOHM TMPAaBOYMHY Ta BUMHEHHSM IIPABOYMHY, ajle HE €
MiCTaBOIO AJIs 3arepeyeHHs XapaKTePUCTUKU [BOTO 3B'SI3KY K PHYHMHHOTO.

SKmo MaiHO, OTpUMaHe HEeli€3AaTHOI0 CTOPOHOI0 Ha BUKOHAHHS HIKYEMHOTO Ipa-
BOUHMHY, He 30eperiocs, npaBuwio ad3amy apyroro 4. 3 cr. 226 LK noknanae Ha omikyHa
000B'I30K BIAIIKOIYyBaTH HOTro BapTiCTh rpomnMa. AJie Takuii 000B'SI30K Ha Oomi OmiKyHa
BUHUKAE JIMIIE y BUNAAKaX, KOJM BUHHA MOBEAIHKA OMIKyHa CIpHUsa BYMHEHHIO MPaBO-
yrHy a0o BTpati MaitHa. Tyt cioBoMm "crpusia" TaKoX MO3HAYAETHCS TPUUMHHHHN 3B'S30K
MDK BUHHOIO TTOBEIIHKOIO OIIKyHa (MPHYMHA) Ta BUYMHEHHSM MPaBOYMHY (HACTIZOK) abo
BTpaToI0 MaifHa (Hachinok). Te, mo "BUMHEHHS MPaBOYHMHY" 3B'SI3YETHCS B 3aKOHOAABUO-
My aKTi 3 "BTpaToro MaiiHa" cronydHukoM "abo" He MoXKe TIYMaduTUCh B TaKUi crocio,
IO TYT MAaeTbcs Ha yBasi TUIBKM Oe3mocepenHiii MPUYMHHUE 3B'S30K MiX BHUHHOIO
MOBEIIHKOIO OIiKyHa Ta BTPAaTOI0 MaliHa. SIKIIO0 € MPUYMHHHUI 3B'SI30K MK BHUHHOIO
MOBEIHKOIO OMiKyHa 1 BYUNHEHHSIM NIPAaBOUUHY, SKIIO € MPUYMHHUH 3B'I30K MK BUMHEH-
HAM TpaBOYMHY 1 BTpPaTOI0 MaifHa, 3aBXKIU € 1 NPUYUHHUN 3B'I30K MK BHUHHOIO
MOBEIHKOIO OMiKyHa 1 BTPaTol0 MaiiHa. 3aKOHOAABEIb MaB MEBHI CyMHIBH CTOCOBHO TO-
r0o, Yd 3pO3YyMIiIOTh Horo ¢axisii, IO NPaLiolTh y cdepi MpaBo3acTOCYBaHHS, TOMY BiH
creniaJbHO 3a3HAYMB 1 Ha T€, IO MMiJCTaBOIO MOKJIAJCHHS BiAOBITHOTO 00OB'S3KY € BTpa-
Ta MaiiHa, 110 cTaja HACTIIKOM BUHHHX JIill OITIKyHa.

[Hma, 1ocuTh cBOEpiTHA MPaBOBa KOHCTPYKIiS BUKOPUCTOBYETHCS B a03alll Ipyromy
9. 3 cr. 222 LK. Tyt Ha OaTbKiB (yCHHOBIIOBauiB) a00 MIKIyBaJbHUKA MOKIAJAETHCS
00O0B'SI30K BiAIIKOAYBAaTH 3aBAaHi CTOPOHI MPAaBOYMHY 30MTKU 32 YMOBH, 110 "BOHU CBOEIO
BHUHHOIO MTOBEIIHKOIO CIIPHUSJIM BUYMHEHHIO IpaBOYMHY abo BTpaTi MaiiHa, sike Oylio mpea-
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MeroM npaBouuHy". TyT He obiiinuiocs 6e3 nedekriB TekcTy. Buxoaurts, mo TyT mpu-
YUHHHHA 3B'S30K MOYNHAETHCS 3 BUHHOI MOBENIHKY (11 - mpuunHa). HacmigkoM miei mpu-
YMHA € BYMHEHHA NpaBOYMHY, IO Mi3Hime OyB BH3HAaHUI cyqoM HeailicHUM. B
pe3ynbTaTi BUYMHEHHSI MPAaBOYHMHY, HOro BMKOHAaHHS Ta MOBEPHEHHS A0 MOINEPEAHbOTO
MaiHOBOT'O CTaHy Ji€3IaTHI CTOPOHI 3aBIAIOTHCS 30MTKH, SKi 1 MiIATAIOTh CTATHEHHIO 3
0aTpKiB (YCHHOBIIOBaYiB 200 MIKIyBaJIbHUKA) HEMOBHOJITHHOT OCOOU-CTOPOHHU MPaBOYH-
HY.

Ab3anem apyrum 4. 3 cr. 222 LK nependavaerscs 1 iHIIMA JaHIIOT TPUYUHHO-
HACIIIAKOBUX 3B'A3KIB, MpH SKOMY BHHHAa MOBEAiHKAa 0aTbKiB (YCHHOBIIOBAYiB) 4H
MiKTyBJIPHUKA € MPUYMHOIO BTPATH MaiiHa, OTPUMAaHOIO HENi€34aTHOI0 CTOPOHOIO Ha
BHUKOHAHHS MIPaBOYMHY, Mi3HIIIE BUZHAHOTO HEeNiliCHUM. 3a HassBHOCTI TaKOT'O MPHYUHHO-
HACIIIAKOBOT'O 3B'SI3Ky BHHHMKA€ OOOB'I30K OaThKiB (YCHHOBIIOBadiB) abo MiKIyBaJIbHUKA
BiJIIKOyBaTH 30MTKH, "3aBHaHi" mie3naTHiil cTopoHi. "3aBmani" -ie Mae 03HaYaTH TakKi
30UTKH, AKi 3HAXOAATHCS Y IPUIMHHOMY 3B'SI3KY 3 BUHHOIO MOBEIIHKOIO IUX OCi0, X04 Ou
ui 30uTKM 1 Oynu BigganieHi Bif NpUYUHM (BUHHOI MOBEAIHKM Ha3BaHMX 0Ci0) KilbKOMa
JaHKaM{ IPUYUHHNX 3B'SI3KIB.

VY u. 5 cr. 221 LK Takox #merbes mpo Te, 10 BUHHA MOBENiHKa OaTbKiB (YCHHO-
BJIIOBAaYiB) UM OMIKYHa CHpHsIAa BUMHEHHIO IpaBoYMHY abo BTpaTi MaiiHa. Ha Hamry mym-
Ky, ciioBoM "crpusia" 1 TYT MO3HA4YaeThCsl MPUYMHHHUMA 3B'S30K, IO Ma€ PO3YMITHUCH
BIJINOBITHO 710 KOHIemnIii conditio sine gua non.

Hemae migcraB 11 TBepHKEHHS PO Te, M0 He Oyab-IKHid, a TiNbKH Oe3nocepeanii
MPUYMHHU 3B'SI30K € MiJICTABOK0 BUHUKHEHHS BiJIIOBIIHUX TPaB Ta O0OB'A3KIB 1 B iHIIHX
BUIIA/IKaX, mepeadayeHnXx cTaTTsAMU LIMBITBHOrO KOAEKCY, 110 BCTAHOBIIOIOTH HACIIIKU
HeNICHOCTI IPaBOYHHIB.

[upoke po3yMiHHS HPUYMHHOTO 3B'A3KY € MiACTABOIO ISl TIOCTAHOBKH Ta BH-
pillIeHHS MUTaHHS PO MPUYUHHUH 3B'SI30K HETAaTUBHUX HACTIJKIB BUMHEHHS HEIIMCHOTO
NpPaBOYMHY 3 BUHHUMH JissMA Y OE3AIIBHICTIO HOTapiyciB MpH HOTapialbHOMY
MOCBITYCHHI MTpaBOYUHIB. 3akoHOM "lIpo HOTapiaT", a TakoX [HCTPYKITIEIO TPO MOPSIOK
BUMHEHHS HOTapiaJdbHUX I HOTapiycaMu YKpaiHM BCTAHOBJIIOIOTHCS YHCIICHHI BUMOTH,
SKHX HOTapiycH 3000B's3aHI MPUTPUMYBATUCS NIPH BUMHEHH] HOTapialbHUX Iil, 30KpeMa,
MU TOCBiIYEHH] MPaBOYHHIB. 30KpeMa, 1€ CTOCYETHCSl BCTAHOBJICHHSI OCOOH, TIEPEBIpKU
JI€31aTHOCTI TPOMAJISIH Ta MPaBO3/IaTHOCTI IOPUINYHHUX 0Ci0, SKi OepyTh y4acTh B PaBO-
YHHAX, IEPEBIPKH JJOKYMEHTIB, SKi TIOAAIOTHCS JIS

BYMHEHHS HOTapiaJlbHUX Ail TO[0. BCTaHOBIIOETHCS TAKOXK, IO IPUBATHUIN HOTapi-
yc 3000B'3aHMN MOBHICTIO BiIIIKOAYBATH IIKOAY, sIKa 3allOfisiHa BHACIINOK ioro "Hesa-
KOHHUX il a00 Hemdamocti" (cT. 27 3akony "[Ipo HoTapiat"), mo BiAmoBigHO A0 CT. 21
IHOT0 3aKOHY IIKOJIa, 3amoisiHa 0c001 BHACTIOK "HE3aKOHHUX ab0 Hexbammx miid" aep-
KaBHOTO HOTapiyca, BIAIIKOJOBYETHCS B MOPSAKY, BCTaHOBJICHOMY 3aKOHOIABCTBOM
Vkpainn (MaeTbcss Ha yBa3i MOpsAoK, BcraHoBieHui cr. 1174 LK crocoBHO
BIJIIIKOJIyBaHHSI IIKOJHW, 3aBJaHOI II0OCAIOBOI0 a0o0 CIIy’)k00BOIO 0CO0OK0 OpraHy
JIepKaBHOI BIIAJM TIPU 3MIHCHEHHI HEIO CBOIX CIY)KOOBHUX OOOB'S3KiB). 3a MEXi I[bOTO
JOCITIIKEHHS BUXOIUTH aHalli3 B3SATHX Y JIanku (OpMyJIIoBaHb, SKi € HeBIaIUMH, 060 He-
n0anbCTBO HE MOXKE OYTH aJIbTEpHATHBOIO HE3aKOHHOCTI /il HOTapiyca, a € 03HAKOI He-
3aKOHHUX [ifi, HEOOXiJHOIO il BUHUKHEHHS OOOB'S3KY BIIIIKOAYBaTH IIKOAY.
3ocepenumocs HaJ MPOOIEMOI0 IPUYUHHOTO 3B'A3KY.
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OTxe, 3a HasgBHOCTI B JisIX MPUBATHOIO YHM JEP>KaBHOTO HOTapiyca O3HAKU Ipa-
BOIOPYIICHHS, AOMYIIEHOT'0 MPH BUYWHEHHI HOTapiallbHUX [iif, 0 MOTATIO 3a coOO0I0
MOCBIAYEHHS MPaBOYMHY, SIKMWA Ti3HimE OyB BHU3HAHWH HEOIHCHUM, Ta BHHUKHCHHS
MalHOBOI HIKOAM Ha OOLi ydacHHKa MHpaBoYHMHY (Oe3mocepenHbo ado B 3B'I3KY 3 BH-
KOHAaHHSIM TIPAaBOYMHY, MOBEPHEHHSM [0 IMOMNEPEIHBOr0 MalHOBOTO CTaHy TOIIO) HO-
Tapiyc abo Aep:kaBa 3000B'si3aHi L0 MIKOAY BiOIIKOAYBaTH. B mpoMy pasi mpuYuHHUI
3B'SI30K CJIii 6€3yMOBHO BBa)KaTH HasBHUM. [IpuBaTHHMII HOTapiyc abo Jep)kaBa HECYTh
TaKOX OOOB'SI30K BiJIIKOAYBAaTH YYaCHHKAaM IpPaBOYHMHY, IMOCBITYEHOI'0 HOTApialbHO Ta
BHU3HAHOTO Mi3HiIIE HEOIICHUM, MOpajbHY IIKOAY, SIKA 3HAXOOUTHCA B NPHUUYNHHOMY
3B'SI3KY 3 BUHHOIO MOBEIIHKOIO0 HOTapiyca Ha mifcrtasi cT. 1167 LIK, ockinbku 3a3HaueHHS
B cT. 21 i 27 3akony "lIpo HOTapiat" Ha BiAIIKOAYBAaHHS IIKOAW (3BUYAWHO, TYT MAETHCSA
Ha yBa3i MaifHOBa IIKOAA) HE BUKIIOUAE 3aCTOCYBaHHIO 3arajbHOro npasuia ct. 1167 LK,
sIKa BCTAHOBIIIOE O0OB'SI30K 0COOHM BIAIIKOIYBAaTH MOTEPIITIOMY 3aBAaHy HHUM MOpAJIbHY
LIKOAY.

SIKImo BUYMHEHHS MPaBOYMHY Ta HACTYMHI 30MTKM (IIKOJA) 3HAXOAATHCS B MpPHU-
YHUHHOMY 3B'SI3KY HE TUIBKH 3 BAHHUMH IisIMH Y¥ O€3isUTbHICTIO HOTapiyca, a i 3 BUHHOIO
MOBEIHKOIO 1HIIOI CTOPOHM MpaBounHy, cT. 21 i 27 3akony "lIpo HoTapiaT" He meper-
KOJ/DKAIOTh MOKJIaJICHHIO 000B'SI3KY BiIIIKOMyBaHHS MKOAM (30MTKIB) Ha CTOPOHY TPaBoO-
4YHHY, K 1e nepeadadeHo 4. 3 cr. 216 LK, abo Ha 6aThKiB (yCHHOB-JIIOBAYiB), OMiKYHA,
MIKITyBaJIbHUKA, K Iie iepeadadeno cr. 221, 222, 226 1IK. Ha Hamy nymKky, mincras s
3arepedeHHs 3po0neHoro BUCHOBKY Hemae. [Ipote, amst mocsirHeHHs OuTbioi popManbHOT
BM3HAYEHOCTI HEOOXiAHO BHECTH AomoBHeHHA A0 3akoHy "lIpo HoTapiat", sikumu ciig
psIMO Tepen0aYuTH BiAMIOBiIANBHICTh MPUBATHOIO HOTapiyca abo Jep:kaBu 3a MOpPAIbHY
LIKOAY, 3alofisHy BHHHHMM IIpaBONOPYIIEHHSM, JAOMYIIEHHM HOTapiycoM Tpu
MOCBIAYEHHI IPaBOYMHY, LIO TOTSIIO BU3HAHHS MTPaBOUMHY HefilicHUM. J[oLinbHO TaKoX
psSIMO 3a3HAYMTH HA 00OB'SI30K MPHUBATHOTO HOTapiyca abo AepKaBH BiALIKOAYBATH B Ta-
KHX BUMAJIKaX MallHOBY ILIKOAY, 110 BUHHKIIA BHACIIOK BYMHEHHS HEOiHICHOTO MpaBOYH-
HY, Ta MOB'sI3aHa 3 BUKOHAHHSM NPaBOYKHY, TIOBEPHEHHSM 10 MOMEPEJHHOr0 MaifHOBOTO
crany Tomo. HeraTuBHI HacmigKy BUMHEHHS NPAaBOYHMHY, SKHH Mi3HimeE Oyi1o BHU3HAHO
HeNiHCHUM, 32 HassBHOCT1 BUHU CTOPOHU NMPaBOYMHY 1 HOTapiyca ciizx Oyiio 6 po3noaianTu
MIDX BIATIOBIAHUMH Cy0'€KTaMU MPOITOPIIHO Mipi 3aBIaHHS.

Bignosigao 10 4. 2 ct. 231 LK 30uTKH 1 MOpabHy LIKOAY MOTEPHUIOMY y pa3i BUH-
HEHHS TPaBOYMHY MiJ BIUIMBOM HAaCWUIbCTBA BiJIIKOJOBYE "BHHHA CTOpOHA (iHIIAa OCO-
6a)". Tyt nuTaHHS PO MPUYMHHUHK 3B'A30K MoBcTae ABidi. [lo-mepiie, mpaBoYMH CIlifg
BB&)KaTH BYMHEHUM "MIiJ] BITMBOM HACHJIBCTBA', SKIIO € MMPHYNHHUK 3B'I30K MK HACHIIb-
CTBOM Ta BYMHCHHSM IPaBOUYMHY (BOJICBUSIBICHHS IOTEPIUIOI CTOPOHM HAa HACTaHHS
BiJIOBITHUX IMBUIGHO-TTPABOBHUX HACIIAKIB OYyJ0 HE BUIbHUM, a CIIPUYMHEHE HACHIIBCT-
BOM). YSBISETBCA, IO 1 B IIbOMY BUIIAAKY IPaBUIIbHE 3aCTOCYBAHHS TIOJIOKEHHS 3aKOHO-
JaBUOr0 aKTy MOMIJIMBE 32 YMOBH 3aCTOCYBaHHS KOHLEILil MPUYUHHOTO 3B'S3KY, LIO0
oTpumana Ha3By conditio sine gua non, TOOTO, Ul 3aCTOCYBaHHA L€l CTaTTi He
000B's13K0BO, 1100 HACHIILCTBOM OYJa CTBOpPEHA TaKa CUTYyallis, IO Y MOTEPIIoro B3arai
He OyJi0 HISKOro 1HIIOro BUXOMY, KpiM BUMHHUTH MPaBOYMH. Y TOTEPHIIOro Moxe OyTu
0e3miu iHIIMX BapiaHTIB MOBEIIHKH, ajle 3a YMOBH, L0 HACHIIBCTBO OyIb-SIKOIO MipOIO
BILJIMBAJIO HA BOJICBUSBIICHHS, IIPABOYMH CJIiJl BBAKATH BYMHEHHUM IIi/i BIUIMBOM HACHIIb-
CTBa (HACHJILCTBO BBAKAETHCS MPUYMHOIO, & BUMHEHHS NMPaBOYMHY - Haciinkom). Ilo-
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apyre, 6e3 HAIEKHOTO PO3yMiHHS MPOOJIEMH MPUYMHHOTO 3B'SI3KY HE MOKHA MPaBUILHO
BUPILIUTH TUTAHHS PO TE, XTO X 32

BIJINIOBITHUX YMOB Hece OOOB'SI30K BiNIIKOMYBaHHS 30UTKIB Ta MOPAJIBHOI IIKOIH -
TiNBKH 0co0a, fAKa Oe3rmocepeIHbO 3aCTOCYBasla HACHIILCTBO, YH Y pa3i Oe3mocepeHboro
3aCTOCYBaHHS HACWJIBCTBA HE CTOPOHOIO MTPABOYKHY, a 1HIIOK 0CO00I0 Ha MPOXaHHS CTO-
POHU MPaBOYMHY BiJIIKOIyBaHHS 30UTKIB Ma€ 3iiICHIOBATHCh 000Ma Cy0'eKTaMH.

Sk iy Bunaaky, nependaueromy 4. 2 cr. 231 LUK, npaBmibHa BiANOBiAs HA TUTAHHS
PO MOXKJIMBICTH MOKJIAZIEHHSI 00O0B'A3KY BiNIIKOAYBATH ILKOAY Ha ocoly, sika Oesmoce-
penHbo i1 He 3aBAaBania, a TUIBKM CHpWsUIAa il 3aBHAaHHIO, 3aJCXKHUTH Bl PO3YMIHHS
Kareropiii "3apnani 30uTku", "3aBmaHa mKkozaa", "3aBAaHa MopaibHa IKoAa". "3aBmaaHu-
Mu" (30UTKH, IIKOJA, MOpaJibHA INKOJA) BBAXKAIOTHCS TOMAI, KOJIM BOHHM 3HAXOISTHCS B
NPUYMHHOMY 3B'SI3Ky 3 BIANOBIAHUMH AiAMH M Oe3misuibHiCTIO. OTXe, 3aCTOCOBYIOUU
KoHuenmiro conditio sine gua non, ciig 3poOUTH BHCHOBOK MO T€, IO HE TLTBKH TPETS
oco0a, sika 0e3MmocepeaHbo 3aCTOCyBala HACHIBLCTBO 3 METOI0 PUMYCHTH 1HITY 0c0o0y 110
BYMHEHHS IPaBOYMHY BCYyIIEpeY CIpaBXHIiH BOJI Li€l OCTaHHBOI 0COOH, a 1 CTOpOHA mpa-
BOUHMHY, Ha POXaHHS SIKOI TpeTsl ocoba 3acTocyBaia HACUIBCTBO [0 1HIIOI CTOPOHH Ipa-
BOUYHHY, Hece 000B'SI30K BiAIIKOAYBAaTH 30UTKH Ta MOpaJIbHY IIKOAY, 3aBIaHy BUMHEHHAM
MPaBOYUHY i BILIMBOM HACHJILCTBA. SIK apryMeHT Ha KOPHUCTb TAKOrO BUCHOBKY MOXKHA
nocnatuch Ha 4. 2 cr. 232 LK, BianoBigHO 10 sIKOi MpU BUMHEHHI MPAaBOYUHY BHACHTIZOK
3JI0BMUCHOI JOMOBJICHOCTI MPEACTaBHUKA OAHIE] CTOPOHM 3 iHILOIO CTOPOHOIO 30MTKH i
MOpaJibHY IIKOY Li Ba Cy0'€KTa BiIIIKOIOBYIOThH CONiAapHO.

OckinbKky BuKIazaeHe He BUIuuBac i3 4. 2 cr. 231 LK Oe3nocepennro, ciix BU3HATH
3a HEOOXiJHEe BHECTH B IIi CTATTI BinnoBigHi 3miau. B 1. 2 cr. 231 LK cnix npsmo 3a3Ha-
YUTH Ha T, 0 OOOB'SI30K BiMIIKOMYBaHHS 30MTKIB 1 MOPAbHOI IIKOJM HECYTh BUHHA
CTOpOHA MPaBOYMHY Ta iHIII 0COOM, SKi Oe3mocepenHbO 3aCTOCOBYBaNM (i3UUHHMI abo
NCUXIYHUH THUCK OO Jpyroi CTOPOHM TNPaBOYMHY a00 COPUSUIM IIbOMY IILUIIXOM
nig0yproBaHHA, MOCOOHUITBA 200 OpraHizallii HaCUIIbCTBA.

Buknanene cBiZ4UTh PO JOLIBHICTS BUKOPUCTAHHS KOHLIEMNII] MPUYMHHOTO 3B'S3KY
conditio sine gua non i TIyMa4yeHHs 1 3aCTOCYBaHHS MOJIOKEHb L{UBIIBHOTO KOAEKCY
PO HACTIAKN HEAIHCHOCTI MPaBOUMHY. 3 iHIIOro OOKY, BUKOPUCTAHHS B

TaKUX LUIAX Teopii HEOOXiMHOrO MPUYMHHOTO 3B'SI3KY O3Hayano O MOKJIaJeHHS Ha
CYAIIB Takoi 3a/1a4i, SKy BOHHU 3a YMOB, IO iCHYIOTb Ha LI¢i JeHb, HE B CHJIaX BUPILIUTH.
3a BiACYTHOCTI MOXJIMBOCTI BUPILIMTH L0 3aAady CYAIi BUMYIIEHI MOBEPHYTUCH 0
IHTYITUBHOTO METOAY TJIYyMauy€HHS IOJIOKEHb 3aKOHOJABCTBA Ta BUPILICHHS criopy. B
Haylli 3BepTajlach yBara Ha Te, LIO pilllyde yJOCKOHAJIEHHS MPaBOCY/s BUMArae siKk pas
MPOTUIICKHOI TEHACHIIl - 3aMiHM MHUCTELTBA MPAaBO3aCTOCYBaHHS, SIKE TPYHTYETHCS Ha
IHTYIWi{, Ha 3HAHHS Ta YMIHHA IPaBO3aCTOCYBAaHHS, IO TPYHTYETHCS HA HAYLII.
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Houckas JI.JI, [IpuyrHHas CBS3b B HHCTUTYTE CACTOK.

B Haquoﬁ CTaTbC aBTOP pacCMATPUBACT NPUINHHYIO CBA3b B MHCTUTYTC CACIIOK. B
CTaTbC PACCMATPHUBACTCSA KOHLCHIIUA HpH‘-IPIHHOﬁ cBs13u conditio sine gua non, KoTopas
MMPUMCHACTCA IPU TOJIKOBAHUHN U IPUMCHCHU N MOJIOKCHUH Fpa)KI[aHCKOFO KOZ[CKCEI.

Kimroueskle crnosa: CACIKa, NpUYrMHHAA CBA3b, KOHICIIIUA conditio sine gua non, Bpc.

Donskaya L.D. The causal relationship in the institute of bargain.

In the scientific article the author considers causal relationship in the institute of
bargain. The conception of causal relationship conditio sine gua non which use for
interpretetion and using of position of Civil Code.

Key words: bargain, causal relationship, conception sine gua non, harm.
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VYuensle 3anucku TaBpu4eckoro HalMOHaAbHOrO yHUBepcureTa uM. B. 1. Bepnanckoro

Cepus «lOpuanaeckne Haykm». Tom 21 (60), Ne 1. 2008 r. C. 89-98.
YK

Puwkosa O.B.

BIANOBIOANBHICTb 3A MOPYLWWEHHA MPAB IHTENEKTYANbHOI
BINACHOCTI

Ha ocHOBi aHamily YMHHOTO 3aKOHOJABCTBA YKpaiHM B CTaTTi PO3TILAAETHCS
BiJNOBIAaIbHICTh 3a MOPYIICHHS MpPaB iHTENEKTyaJdbHOI BIACHOCTi. ABTOP AOCHIIKYE
OCOOJIMBOCTI aIMIHICTPATHUBHOI, NHMBUILHOI Ta KPUMIHAIBHOI BiAMOBIAANLHOCTI 32
MOPYIIEHHS MPaB iHTEIEKTYalIbHOI BIaCHOCTI.

KimouoBi croBa: BiANOBiNaIBHICTD, 32KOH, IPABO IHTEIEKTYaJIbHOI BIACHOCTI.

BignoBizHO [0 TONOXKEHb YHHHOTO 3aKOHOAABCTBA 3a TIOpPYLICHHS MpaB
IHTENEKTyalTbHOI BJIACHOCTI TIepei0aueHO HACTaHHS aJMIHICTPATUBHOI BiIOBIiNaIBHOCTI,
KpUMIiHAJIbHOI BiIIOBiIATBHOCTI Ta HUBUILHO-TIPABOBOI BiMOBIAAIBLHOCTI.

AnMiHICTpaTHBHA BiANOBIJANBHICTE — PI3HOBHJ IOPUAWYHOI BiIIOBiAAIBHOCTI, IO
Mae crenudiuHy GopMmy pearyBaHHsS JAepXaBH Ha aAMiHICTpAaTHBHE MPaBOMOPYLICHHS.
Bona nonsirae B 3acTocyBaHHI YITIOBHOBa)KEHHMHU OpTaHAMHM JIep>KaBHOI Biagu abo iXHIMU
MOCaJOBUMHU  0CO0aMH  aIMIHICTpAaTHBHOTO CTATHEHHs, nependadenoro Kongexcom
VYkpainu npo aaMiHicTpaTUBHI MPaBOMNOPYILIEHHS 1 3aKOHAMH Y KpaiHu.

Bignosigao 1o cr. 512 Kogekcy YkpaiHu npo aaMiHICTpaTHUBHI MPaBOMOPYIICHHS
HE3aKOHHE BUKOPUCTAaHHS IpaBa iHTENEKTYalbHOI BJIACHOCTI, 30KpeMa aBTOPCHKHX 1
CYMDKHUX TpaB (Ha JiTepaTypHHH 4M XyIOOXKHIH TBip, HOro BHKOHAaHHS, (OHOrpamy,
nepenavy opraHizamii MOBJIEHHS, KOMIT IOTEPHY Mporpamy, 0a3y JaHHX), NPUBIACHEHHS
aBTOpPCTBAa Ha OIUH i3 mepeniueHuX 00 €KTiB abo iHIIE yMHCHE MOpPYIIEHHS MpaB Ha
00’€KT, SIKUI1 OXOPOHSIE 3aKOH, TATHE 3a o000 HakmaaeHHs mrpady B po3mipi Bix 10 xo
200 HeomomaTKOBYBaHMX MIHIMyMiB JOXOMAIB TPOMajsH 13 KOH(iCKalli€ero HE3aKOHHO
BUTOTOBJICHOI TMpPOJYKIi, OONajHAaHHS Ta MarepialiB, sKi TpU3HAYeHi s 1l
BUTOTOBJICHHSL.

Bignosigno o cr. 1647 Konekcy Ykpainu npo aaMiHiCTpaTHBHI MPaBOMOPYIICHHS
PO3IIOBCIO/DKEHHS. 1 JIEMOHCTpYBaHHS (PiIbMIB i3 MOpPYIIEHHSM YMOB, mepeadadeHux
Jep>KaBHUM ITOCBIYEHHAM Ha MPaBO PO3MOBCIOKEHHS 1 IEMOHCTPYBaHHA (UIBMIB, TATHE
3a co0or0 HakJazeHHA mrTpady B po3Mmipi Bix 20 10 35 HeomogaTKOBYBaHUX MiHIMYMiB
JOXOJiB TPOMajsiH i3 KoHdicKamiero (QiTBMOKOIIN, a TaKoX Tpolieii, OTpUuMaHuX Bif iX
JIEeMOHCTPYBaHHSA, Mpojaxy abo mepemadi y npokat. lltpad B posmipi Big 35 mo 70
HEONOJATKOBYBaHUX MIHIMYMiB JOXOAIB TPOMAJSH CTATYETHCS Yy BUMAAKy BUMHEHHS LIUX
Iiii TOBTOPHO TMPOTSTOM POKY TIClIs 3acTOCYBaHHS 3axOAiB  aJAMIHICTPaTHBHOTO
CTATHEHHSI.

Bignosigno no cr. 52 (3) 3akony Ykpainu ,,[Ipo aBTOpCchKE mpaBo i cymixHi mpasa”
CyZ MOK€ HaKJIacTU Ha MOPYIIHWKa aBTOPCHKOTO a00 CyMDKHHUX MpaB mrTpad y po3mipi
10 % Bix cymm, mpHCYIKEHOI CyJOoM Ha KOPHUCTh Mo3uBada. BumydeHa cyma mrpady
MEpeNaEThCsl Y BCTAHOBICHOMY HOPAAKY 10 JlepxkaBHOro Oro/xery YKpainu.



PULLKOBA O.B.

3a3HayeHa CaHKIIA, IO Ma€ aAMIHICTPaTUBHO-TPABOBY NPHUPOLY, € AONATKOBUM
KapaJlbHUM 3acO00M BIUIMBY Ha MpPaBOMOPYLIHMKIB, il SKUX MOPYIIMIX MaHHOBI
iHTEepecH BOJMOALIBLIB aBTOPCHKUX a00 CyMIKHUX IMpaB. il 3aCTOCOBYIOTH HE caMy Mo co0i,
a JUIIe pa3oM 31 CTATHEHHSIM 30MTKIB B OJHIM 13 JOMYCTUMHX 3aKOHOM (OopM, i BOHa
MPSIMO 3aJIEKHUTH BiJl pO3MIpY MPHUCYIHKEHOT HA KOPUCTh MO3UBAYa CyMHU BiAIIKOJYBaHHSI.

Bignosigno no cr. 52 (4) 3akony Ykpainu ,,[Ipo aBTOpCchKE paBo i cymixHI mpasa”
CyA MOXE YXBAaJUTH PIlIEHHS NPO BUIYYEHHS YW KOH(QICKalil0 BCiX KOHTpadaKTHHX
NPUMIPHUKIB TBOpPiB, (oOHOrpaMm, BieorpaM 4YHM NPOrpaM MOBJICHHS, IIOAO SKHX
BCTaHOBJICHO, III0 BOHW BHUTOTOBJIEHI a00 PO3IIOBCIOJKEHI 3 MOPYLIEHHSM aBTOPCHKOT'O
npasa i (a00) CyMDKHHX MpaB, a TAKOX MPO BUIyUEHHs 3ac00iB OOMUHAHHS 1 TEXHIYHMX
3ac00iB 3axucry. Lle crocyeTbesi TakoX ycix Kiilie, Marpuub, (HopM, OpUTiHATIB,
MarHiTHUX CTPiYOK, (OTOHEraTHBIB Ta IHIIMX MpPEIMETIB, 3a JOMOMOIOI0 SIKHX
BiTBOPIOIOTH MPHUMIPHUKH TBOpIB, (pOHOTpaM, Bireorpam, mporpaM MOBICHHS, a TaKOX
MaTepianiB 1 oOJaJHaHHSA, IO iX BHKOPHCTOBYIOTH JUIS BiTBOPCHHSI i BUTOTOBJICHHS
3ac00iB OOMHUHAHHS TEXHIYHUX 3aC00iB 3aXHCTY.

3a pimeHHAM CyAy BHIy4YeHi KOHTpadakTHI NMPUMIPHUKH TBOPIiB (y TOMY YHCIi
KOMIT'IOTepHi mporpamu i 0a3u naHux), GoHOrpaM, Bizeorpam, mporpam MOBIICHHS Ha
BHUMOT'Y 0cO0H, fKa € cy0’€KTOM aBTOPCHKOTO MpaBa i (a00) CyMDKHHX IpaB i MpaBa sIKoi
MOPYIIEHO, MOXYTh OyTH TiepenaHni i 0cobi. SIkmio 11 ocoba He BUMarae ix mepesadi,
KOHTpa(akTHI NPUMIPHUKH MiUIATalOTh 3HUINEHHIO, a MaTtepiand W oONajHaHHS, SKi
BUKOPUCTOBYBAJIM JUIi BiATBOPEHHS KOHTpaakTHUX NPUMIPHUKIB, MiUIATa0Th
BiJUYKEHHIO 3 MepepaxyBaHHsIM BUPYUEHHX KOIITiB A0 [lepkaBHoro Oromxkery YkpaiHu
[1, c. 264-265].

Sk yxe BiA3Hayanocs, UUBUIBHO-IPABOBUI 3aXWUCT HOCUTH KOMIIEHCALiHHUMA
xapaktep. Lle o3Hadae, 110 MOPYLIHKK MpaBa IHTEIEKTYalbHOI BIACHOCTI 3000B’sA3aHUN
BIJINIOBIIATH JIMIIIC B MEKaX 3aBJaHUX 30UTKiB. Po3Mip 3aBmaHuX 30MTKIB 3000B’sI3aHU
JOBeCTH noTeprinuii. JloBecTH ¢akT 3amomissHHs 30MTKIB Ta X po3Mip He Tak mpocto. Bee
e iCTOTHO TOJIErIIye CTAaHOBHILE MOPYIIHMKA, BIH MOXKE JIUIIE 3alepedyBaTH HasBHICTh
TUX 4¥ iHMHX ¢akTiB. [HIIMMH cioBamu, cy0’€KTy IpaBa iHTEIEKTYyaJbHOI BIACHOCTI —
MO3UBavy JOCUTH Ba)KKO JOBECTH CIIPABKHIM PO3MIp 3aBIaHUX MOPYIIEHHAM 30HTKIB. Sk
HACJIIIOK, TOPYIIHUKK HECYyTb MaiHOBY BiINOBiJaJbHICTh 3a 3aBAaHi HUMH 30UTKU B
pO3Mipax, JaleKuX Bij CIPaBXHiX PO3MIpIB.

e ocobnmBO SICKpaBO BUIHO HA MPHUKIIAAlI KPUMIHAIBHO-IPABOBOI BiANOBIJAIEHOCTI.
3a cr. 176 Kpuminansaoro xonekcy Ykpainu [2] (mami — KK Vkpainn) makcumansauit
po3mip mTpady 3a BUMHEHHS 3JIOYMHHUX i CKJIANAE JIBI THCSIYi HEOMOAATKOBYBaHUX
MIHIMyMIB JIOXOIiB TpoMajisiH, 110 ckiagae 34 tucsyi rpuBeH. Y. 1 c1. 176 KK Vkpainu
nporojomrye: ,,HesakoHHe BiATBOpEHHS, PO3MOBCIOKEHHS TBOPIB HAayKH, JITEpaTypH i
MUCTEITBA, KOMII' IOTEpHUX MporpaMm i 0a3 JaHWX, a TaK caMO HE3aKOHHE BiATBOPEHHS,
PO3IIOBCIOKEHHSI BUKOHAHB, (POHOTpaM, BiZeorpamM i MporpaM MOBJIEHHS, iX HE3aKOHHE
TUPaXyBaHHS Ta PO3MOBCIOMKEHHS Ha ayAio-BifeoKacerax, IHIIMX HOCiX iHpopmarii,
a0o iHIIE yMHCHE MOPYIIEHHS aBTOPCHKOTO IMpaBa i CyMIKHUX IMpaB, SKIIO L€ 3aBAajio
MaTepiaJbHOI MIKOAX Y BEIMKOMY PO3MIpi, — KapaeTbes mrpadom Bia IBOXCOT A0 THUCSU1
HEOITOIaTKOBYBAaHUX MIHIMYMIB JJOXOMIB TPOMAJISH.
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Ti cami fii, SKIIO0 BOHM BYMHEHI TOBTOPHO 200 3a MOMEPEIHLOI 3MOBOIO T'PYIIOO
ocib, abo 3aBmaidM MaTepiajJbHOI IIKOAM B OCOOJNMBO BEIMKHX PO3Mipax, — KaparoThCs
mTpadom BiJ TUCAYi A0 JBOX THUCSY HEOMOAATKOBYBAHUX MIHIMYMIB JOXO/IB TPOMa/sH.

Jii, mepenOadeHi YacTHHAMHE TIEPIIO0 a00 JPYror0, BUMHEHI CIIy:KOOBOKO 0CO00I0 3
BUKOPUCTAaHHSM CIIY>KOOBOT'O CTAaHOBHINA IIOAO MiIJIErIOi 0COOH, KapaloThCs mTpadoM
BiJ] II’SITCOT O THCSYi HEOMOJATKOBYBAaHMX MIHIMYMIB JOXOZIB IpOMajsH a00 apermToM
Ha CTPOK A0 IIECTH MicsAliB, abo OOMEXKEHHSAM BOJi Ha CTPOK 1O ABOX POKIB, 3
Mo30aBJICHHSAM TIpaBa O0IMMAaTH TEBHI MOcaau a0 3aiiMaThCs TIEBHOK MIsIBHICTIO Ha
CTPOK 0 TPHOX POKIiB.

HezakoHHe BHMKOpUCTaHHS 3HaKa IJIsi TOBAapiB 1 MOCIYr (TOPTOBENBHOI MapKH),
¢ipMoBOro HaliMeHyBaHHs (KOMEpLiifHOro HalilMeHyBaHHS ), KBaJli(h)ikoBaHOTO 3a3HAYCHHS
MOXOKEHHS ToBapy (reorpadiuHoro 3a3HaueHHs) , a0 iHIIe YMHCHE OPYIICHHS IpaBa
Ha i 00 €KTH, SIKIIO II€ 3aBJAN0 MaTepiajbHOI IIKOAM Yy BEITUKOMY PO3Mipi KaparoTbes
mrpadom Bia ABOXCOT OO THUCAYI HEOMOAATKOBYBAaHMX MIHIMYyMiB AOXOiB rpoMajisH abo
BUIIPaBHUMH POOOTaMHU Ha CTPOK JI0 JBOX POKIB a00 mo30aBieHHSIM BOJIi Ha TOW camuii
CTPOK, 3 KOH(iCKali€r0 BiANMOBIAHOI MPOAYKIIi Ta 3HAPSIL 1 MaTepialiB, sKi CeliaJbHO
BHUKOPUCTOBYBAJIMCS AJIs 1i BUTOTOBJICHHS.

OTpuMaHHs AOXOIY Y BEIMKUX PO3Mipax BBaXKA€ThCSI TAKUM, KOJIH I0XOJ y TPHUCTA 1
OublIe pa3iB MepeBHILyE HEOMOAATKOBYBAaHUI MiHIMYM noxoiB rpomansH ([Ipumitka no
ct. 229 KK VYkpainn).

Cratti 176, 177 1 229 KK VYkpainm BuKIazeHi Tak IeTalbHO 3 THM, 100 OyB
3pO3yMLTHIT MexaHi3M iX Jii 1 B YKiX iHTepecax BOHU JIIIOTh.

Otxe, 3a cr. 176 KK Ykpainu skmo po3Mip marepiaibHOI IIKOAW Oyde y ABICTi i
Oulblle pa3iB MEpeBHILYBAaTH HEOMOAATKOBYBAaHMH MIHIMyM JOXOZIB TpOMalsH, TO B
nudpax 1e BUMNOUTD Tak: po3Mip MarepiaibHoi mkoau Bix 3400 i mo 117000 mrpad
Oyne cxnagatu Big 3400 no 17000 rpH. Akimo x mMarepianbHa MIKOAA 3aBAaHA Y 0COOJINBO
BEIMKOMY po3Mipi, ToOTO Bixm 17000 TpH. i qam 6e3 oOMexeHb, To mrpad Oyae CKIagaTH
Big 17000 go 34000.

Sxmo MarepianpHA IIKOIA 3aBlaHa JisIMH CITy>k00BOi 0cOOHM, TO HE3alIeKHO Bif il
posmipy mrpad Oyne cknazatu Big 8 500 mo 17000.

3a TOpymIeHHs IpaB Ha TOPrOBENbHI MapKH, KOMeEpLiiiHi HalMeHyBaHHsS Ta
reorpadiuHi 3a3HayeHHS, pE3yNbTaTOM SAKUX Oyle 3aBJaHa MaTepiajbHa IIKOAA Y
BelMMKOMYy po3Mmipi mrpad ckmamatume Big 3 400 go 17 000 rpr. Bemukuit posmip
MaTepiaJbHOI IIKOIM Yy LbOMY BHIAAKy BBAXKA€TbCA TaKUM, KOJIH JOXOA y TPHUCTA i
Olble pasiB MepeBUIIYE HEOOAATKOBYBaHHM MIHIMYM JA0XO/iB TpoMajsiH, TOOTO Big 51
000 1 OinbLIe TpH.

TakuMm 4MHOM, SKIIO pO3Mip MaTepianbHOI MKOANW (MaHOBUX 30HMTKIB) CKIaJaTHME
Big 3400 mo 17000 rpH., To i mTpad ckiramaTEMe B TaKOMY X po3mipi — Big 3400 mo 17
000. fAxmo x po3mip MmaitHOBOI mkomu (30uTKiB) Oyme Bim 17 000 rpH. i mo Oe3
obmexyBanbHOi Bigmitku — 50000—10000 i Ginbine — mwtpad Oyne NpUCYHKEHO JHIIE Y
Mexkax 34 000. Y Ttakomy BUNaAKy po3Mip mrpady HE MiABHILYETHCS. 3IOUMHIS —
MOPYIIHWKA TpaBa iHTENEKTyaJbHOI BIACHOCTI HE MOXHA KPUBIUTH, HOMY TaKOX CIif
II0CH 3aJTUIIUTH.

[TpuTsATHEHHS MOpPYLIHKWKA 10 KapHOi BiINOBiNAIBHOCTI 3a Ail, IO pO3IIISLIAIOTHCA,
MOXIIMBE JHIIE 3a TO030BOM moTepminoro. [lo3oB momaeTbcs 10 cyly i B HBOMY
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3a3HAaYa€ThCs, KOJIHM, KUM 1 J€ BUMHEHO MPOTHIIPABHY [iI0, B YOMY KOHKPETHO BOHA
BUSIBUJIACS 1 YUM MiATBEPKYETHCS MMPOXAaHHS MOTEPIIIIONO MPO MPUTATHEHHS! TOPYIIHUKA
JI0 KapHOi BianoBiganpHOCTI[3, ¢. 179].

Bignosigao 1o cr. 2031 KK VYkpainu He3akoHHE BUPOOHHIITBO, €KCIIOPT, IMIOPT,
30epiranHs, peamizalis Ta IEpeMilleHHs AWCKIB AJS JIa3epHUX CHCTEM 3UYUTYBAaHHS,
MaTpHIlb, 00JIaTHAHHS Ta CHPOBHHU JUTS X BUPOOHMIITBA, SIKIIO IIi Jii BYMHEHI Y 3HAUHUX
po3Mipax, KapaeTbcsi wTpadoM BiI OAHIET 10 M'SATH THCAY HEOMOAATKOBYBAaHUX
MIiHIMYMIB OXOZiB rpoMajisiH abo BUNPAaBHHUMH PoOOTaMHU Ha CTPOK A0 IBOX POKiB, abo
1M030aBIICHHSAM BOJI Ha TOW CaMHUi CTPOK i3 KOH(ICKAI€0 Ta 3HUIIEHHSAM JUCKIB JUIS
Ja3epHUX CUCTEM 3YMTYBAaHHS, MaTPHLb, OOJNIAAHAHHS YU CUPOBHHU IS iX BUPOOHMIITBA.
Ti cami aii, K0 BOHW BYMHEHI MOBTOPHO a00 3a MOMNEPEIHBOI 3MOBOIO TPYIIO 0CiO,
a00 BUMHEHI y BEMKUX PO3Mipax, KapaloThCca M030aBICHHAM BOJNi Ha CTPOK Bif ABOX A0
IT’SITH POKIB 3 KOH(ICKAIIEI0 Ta 3HUIICHHSM JUCKIB JUIS JTA3€pPHUX CHCTEM 3YUTYBaHHS,
MaTpullb, 00JaAHAHHS UM CHPOBUHH IS iX BUPOOHHUIITBA.

Hacranas kpumiHanbHOI BimmoBimambHOCTI BimmoBimHo n0 cT. 216 KK VYkpainu
nependavaeTbcsl 32 HE3aKOHHE BUTOTOBJICHHS, MiApOONEHHS, BUKOpUCTaHHSA abo 30yT
HE3aKOHHO BHUTOTOBJICHHX, OJEpKaHUX UM MiAPOOJIIEHUX MapoK akIHU3HOro 300py abo
KOHTPOJBHUX MapoK sl MapKyBaHHS YIaKOBOK NPUMIPHHUKIB aydioBi3yaJdbHHX TBOPIB,
¢doHorpam, BieorpaM, KOMIT IOTEpHHUX MporpaM, 0a3 JaHWX Yd roiorpadiyHux 3aXMCHUX
enemeHTiB. Llell 3mounH KapaeTbes mrpadom Bix cTa A0 TPHOXCOT HEOMOAATKOBYBaHUX
MiHIMYMIB JOXOAIB TpoMaasH abo OOMEKEHHSM BOJi Ha CTPOK 0 YOTHPHOX pOKiB. Ti
cami Jii, BYMHEHI MOBTOPHO ab0 3a TIONEPETHHOI0 3MOBOIO TPYIOI 0Ci0 KaparoThCs
mTpadom Bi TPHOXCOT IO THCAYi HEOMOAATKOBYBAHUX MiHIMYyMIiB JOXOAIB rpOMaJsiH a0o
no30aBieHHsIM BOJI Ha CTPOK BiA TPHOX A0 IISTH POKIB 3 KOH(QICKaIi€l0 TOBapiB,
MPOMapKOBaHUX MiAPOOIECHUMH MAapKaMH 41 ToJIorpadiyHIMH 3aXUCHUMH eJIeMEHTaMH.

3akoHO#aBCTBO YKpaiHu mepeabavyae TakoX KpPUMIHAJIBHO-TIPABOBI CaHKIIl 3a
HE3aKOHHE MOCsTaHHs HAa KoMepuiHy TaemMHuNo. [lepenbadaeTses aBa, X04 i OMU3BKUX,
ajie OPIBHIHO CaMOCTIHHUX, CKIagy 3J0YMHY, MOB’S3aHi 3 HE3aKOHHUM OTPHUMAHHSAM i
HE3aKOHHUM PO3TOJIOIIECHHAM BiIOMOCTEH, 10 CTAHOBIISTH KOMEPLUIHHY TAEMHUIIIO.

31M0YMHOM BBaXaIOTHCS TUIBKM TaKi 1ii, sIKi BYMHEH1 3 MPSIMUM HaMipoM 3 METOIO
ocobucToro 30araucHHs ado 1HIIIOK 0COOMCTO METOI0. SIKIIO BiTOMOCTI, 1[0 CTAHOBIATE
KOMEpLiHY Ta€MHHIIO, PO3TOJOMIEHO 4epe3 HeoOepekHICTh, Leé HE € KpUMiHaJbHE
KapHHUM JiSHHSM 1 MOXKE TOTSITTH 3a cO00I0 3aCTOCYBaHHS A0 TaKUX OCi0 JINIIEe HUBLUIBHO-
MPaBOBHX CaHKLINA 1 3aXOAiB AMCHUIUIIHAPHOIO XapakTepy. Takuil 370YHMH KapaeTbes
mrpadom y posmipi g0 50 MiHIMaNTBHUX PO3MIpiB 3apo0iTHOI miuaTu abo MO30aBIECHHAM
BOJIi HA TEPMiH 0 ABOX POKIB, UM BUIIPAaBHUMH POOOTaMH Ha TEPMiH O JBOX POKiB, a00
no30aBieHHsIM TMpaBa 3aiiMaTH BIANOBIAHI IOCAAM YW 3aiiMaTHCS BiANOBIAHOIO
JUSUTBHICTIO HA TEPMIH JI0 TPHOX POKIB.

[IpuTtsATHEHHS 10 KPpUMIHAJIBHOI BiINOBINadbHOCTI KOHKPETHUX BUHYBATIIB 3I0UYMHY
HE BUKJIIOYAE 3aiBJICHHS MOTEPHUIMMHU LUBUIBHO-NPAaBOBUX BHMOT IIPO BiJIIKOTyBaHHS
3aMoIisTHUX 30UTKIB.

Omxe, sk ©OaunmMo, HI KOMICHCAUIMHUN  XapakTep UUBLIBHO-TPABOBOI
BiJIMIOBiAaJIbHOCTI 32 MOPYILIEHHS MpaBa iHTEIEeKTyalbHOI BIACHOCTI, Hi aIMiHICTpaTHBHA,
Hi KpUMiHAJIbHA BiJIIOBIJAIbHICTh B CY4aCHUX YMOBAaX HE 3/IaTHI 3a0€3MeUNTH HAMIHHUH 1
eeKkTUBHUI 3aXUCT MpaBa IHTEIEKTyalbHOI BiacHOCTi. Buxim 3 mporo craHoBuiua
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BOAUaeTbCs B ICTOTHOMY TIOCHJIGHHI 1 UMBUIBHO-NIPAaBOBOI, 1 aaMIHICTPAaTHUBHOI, 1
KpUMIiHAJIBbHOI BiAMOBiZANBHOCTI. 3aKOHOJABCTBAa OaraThOX 3apyODKHHMX KpaiH Miluin
caMe UM HUISIXOM.

[locuneHHs: IUBITFHO-TIPABOBOI BiINOBiZadbHOCTI B YKpaiHi, Ha Hamly IyMKY,
MOXKHa Oysio O 3MICHUTH NUISXOM 3aMiHM KOMITCHCAI[IHHOIO TPHUHIMUITY TaK 3BaHUM
KpaTHUM NpHHIUIOM. KpaTHuil IpUHLUIT MOJISra€ B TOMY, 1110 MaifHOBA BiANIOBiJabHICTh
30impIIyeThCS Y Ba 1 Oimblie pasiB Bix po3mipy 3aBraHuX 30UTKiB. ko maitHOBi
30uTKH 3aBaaHi y posmipi 1000 rpH., To po3mip MaitHOBOI BiamoBigagsHOCTI Oyze 2000
TPH. 1 OUIbIIE B 3aJISKHOCTI, SIKYy KPaTHICTD BiANOBiAaIbHOCTI BCTAHOBUTH CY/I.

KpaTHicTs po3mipy BiANOBiZadbHOCTI MOBMHHA OyTH BCTAHOBJECHA 3aKOHOM. Ale
BBAXA€MO, [0 KPaTHICTh TMOBMHHA BU3HAUYATHCS Bl pO3MIpYy 3aBAaHUX NOPYIICHHAM
MpaBa IHTENEKTYaIbHOI BIaCHOCTI 30MTKiB. 3a3HaueHa KPaTHICTh NOBMHHA 3aJISKATH Bif,
npuHaiMHI, Kimbkox (akropiB. Ilepenycim, Mae OpaTucs [0 yBarm po3Mip 3aBIaHHX
30uTkiB. Ilpu mpomy i3 30iMbLIEHHSM pO3Mipy 3aBIaHUX 30MTKIB Ma€ 301MbLIyBaTHCS
KpaTHICTb.

KpaTHicTh BiANOBiAaIbHOCTI Ma€ 3ajeXaTu BiJ MOBTOPHOCTI BUMHEHHS MOPYIICHHS
MpaBa IHTENEKTYaIbHOI BIaCHOCTI. 3a Ieplle MopymeHHs — Y JIBa pas3H, 3a MOBTOPHE — Y
YOTHpH 1 OUIbIIE pa3iB, B 3aJI€KHOCTI BiJ MOBTOPHOCTI. Mae BpaxoBYyBaTHCS XapaKTep
MOpYyIIEHHs 1 Horo comianpHa HeOe3MeKa B CyYaCHHX yMOBaX. 3JIOBMHCHE MOPYIICHHS
MOBUHHO KapaTUCs OUTBIIOI0 KpaTHICTIO. 3pocTaHHS MaciuTabiB TaKOro By HMOPYIIEHb
TaKOX Ma€ BPaxOBYBAaTHUCS IIPH BU3HAUEHHI KpaTHOCTI. [Ipy BU3HAUEHHI KPaTHOCTI MarOTh
OyTu BpaxoBaHi i iHIII (aKTOpPH, IO MAIOTh ICTOTHE 3HAYCHHS AJIS CIIPABH.

AHai3 4UCICHHNX BU3HAYCHBb IMOHSTTS BIAMOBINATHHOCTI B FOPUIUYHIN JiTEpaTypi
Jla€ MOKJIMBICTh AIHTH BHCHOBKY, IIO Ha Pi3HUX Iepiojax PO3BUTKY IMpaBa MO Pi3HOMY
BU3HAYAIM MOHATTA UUBUIFHO-IPaBoBOi BiAmoBigansHocTi. Tak, Ha aymky C.H. Bparycs
BOHA TONATaJIa Y BUKOHAHHI (TlpaBia, IPUMYCOBOMY) CAMHUM MPABOIIOPYIIIHUKOM paHilie
HE BHKOHAHOrO HHM 100pOBinbHO 000B’si3Ky, mo BuuHK. O.C. Vodde moBoaus, mo
LUUBLIBHO-TIPABOBA BiANOBINANBHICTD — 1€ CaHKI[sI 32 MPaBOMOPYLICHHS, SIKa BUKIHKA€E
IUIsl TIOpYIIHUKA HEraTWBHI HACTIIKW y BUTIIAALI Mo30aBieHHS Cy0’€KTHBHHX IpaB abo
MOKJIAJICHHS HOBHX 4YH JOJAaTKOBUX IIMBUILHO-TIPaBOBUX 000B’s3kiB [4, c. 95]. Ha
ChOTOZIHI HaHOLIbII MOMMPEHUM € HAaCTyIHE IMOHATTS Ii€i MpaBOBOi KaTeropii:
,»BIIMOBITANBHICT, — 1€ TOKJIaJCHHS Ha Oynb-fKy 0C00y TIICeBHUX HETaTHBHHX,
BCTaHOBJIICHMX 3aKOHOM UM IHIIMM HOPMATHBHUM aKTOM, HACIiIKIB 3a MOpYIICHHS
BCTaHOBJICHUX CYCHITBCTBOM MPaBWII MOBEMIHKK . BUX0ASYM 3 bOTO, HUBLIBHO-TIPABOBY
Bi/IMOBiAaIbHICTh MOXHA BU3HAUMTH SIK TIOKJIAICHHS Ha MOPYLIHWKA MIEBHUX HETaTUBHUX
MalHOBMX HACTIJKIB, AKI 3aBXAW € A HBOIO JOJATKOBUM MaWHOBUM OOTSDKEHHSIM,
JIOJJATKOBUMH MalfHOBHMH BTpaTtaMu ab0 MaiiHOBUMY 000B’si3kaMu[ 5, c. 436].

B Toii ke uac cy0’eKxTiB mIpaBa IHTEIEKTyalbHOI BJIACHOCTI TaKe BH3HAYCHHS
IMBUTLHO-TIPABOBOI Bi/IOBIAANILHOCTI 33JIOBOJBHUTH B TOBHOMY 00csi3i He moxe. [lo-
nepiie, HaBeJeHe BU3HAYCHHS HE BIINOBia€ OCHOBHOMY NMPHHIMITY HUBLTbHO-IPABOBOI
BiJINIOB1IaJIbHOCTI, 32 KM OCTaHHS HOCHTHh KOMIICHCAIIMHUN XapakTep, TOOTO MaifHOBa
BiJINIOBIIAJIbHICTh HACTA€ JIMIIE 332 HASBHOCTI 30MTKIB 1 B PO3Mipi 3aBAaHUX 30UTKIB[O, C.
234]. BriMm, mpW BiAIIKOAYBaHHI 3aBOaHMX 30HMTKIB NPABONOPYLIHUK 3000B’sI3aHUN
BIJIIIKO/TyBaTH JIMIIIE T€, 110 BiH caM 3amoisB. BiH BUHEH nepeayciM y 3aroisHHi KO 1
€001 0cOOMCTO NUIAXOM 3aBAaHHS 30UTKIB iHIIIH 0c00i — cy0’€KTy IpaBa iHTEIeKTyaIbHOT
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BJacHOCTi. BimmkoxyBaHHs 3aBIaHUX MPaBONOPYILIEHHSIM 30MTKIB 1HIIIKA 0c00i HE MOXKHA
BU3HABAaTH [JIOAATKOBUM MAaHHOBHUM OOTSDKEHHSM UM  JOJAaTKOBUM  MaiHOBHUM
3000B’s13aHHAM. SIKIIO MOBa Hae Mpo MmjariaT, TO MOPYLIHWK 3000B’sS3aHUI MOBEPHYTU
JIMILE T€, II0 HE3aKOHHO MPHUCBOIB c00i, JIUIE Te, [0 BKPaB.

[lo-mpyre, KkommeHcamiiHWI XapakTep LWBUIBHO-IPABOBOI  BiANOBINATBHOCTI
CTOCOBHO IIPaBa iHTEJIEKTyaIbHOI BIACHOCTI HE MOXE HAJIGKHUM YHHOM 3aXHUCTHTHU IPaBO
IHTENEeKTyaJIbHOI BIACHOCTI. Lle mOsSCHIOETECS HACTYITHHM.

3a 3araJpHUM MpPaBUJIOM BUKOPHCTaHHS 00’ €KTiB MpaBa iHTEIEKTyalbHOI BIACHOCTI
iHIMMU ocobamu (KpiM BIIACHUKA) MOXIIMBE JIMINE HA IIJICTaBi JIICH3IMHUX Ta THIIAX
noroBopis. Kpim JinensiiHux y cdepi iHTEIEKTYyalbHOI BIACHOCTI yKIaJa€eThes Oararto
IHIIMX JOrOBOPIB, MOPYLIEHHS YMOB iX BHKOHAHHS TSTHE 3a cOOOI0 IMBLILHO-TIPABOBY
BigmoBimanbHicTB[7, c. 16-19]. V cdepi umHHOCTI MpaBa IHTENEKTYyaJbHOI BIACHOCTI
JOCHTb 4YacTO MaroTh Miclle I03aJ0TOBipHI MpaBONMOpYILEHHS, SKi Yy cdepi
IHTENEeKTyaJbHOI BJIACHOCTi, TaKOX TATHYTH 3a COOOI0 SIK MalHOBY, TaK MOpajbHY
(HemaifHOBY) BiIOBiganbHICTH[8, c. 28-29].

YacTkoBa BiINOBiJaNbHICT MA€ Miclle, KOJIM BigMOBigauyaMu (TOOTO MOPYIIHUKAMH )
€ KiTbKa 0ci0 1 KoXKHa 3 HUX Hece BiINOBigalbHICTh JIKIIe y cBOil dacTi. Ilpore, piBHICTH
YacTOK MpH Lilf BiAMOBIAAIBLHOCTI HE 00OB’SI3KOBa, BOHA MOXKE OyTH BH3HAUeHa B iHIIMX
po3Mipax 3akoHOM ab0 J0roBOpoM. [IpOTHIICKHO YACTKOBiM BIAMOBIAANEHOCTI €
coligapHa, 3a KOO IPH HAsIBHOCTI JBOX 1 OlbIIe NOPYIIHUKIB KOKHUH 3 HUX MOXe OyTH
3000B’s13aHUH 1O TOBHOI BimmoBimampHOCTI. [IpoTe, cmim MaTH Ha yBasi, 10
BiJIIIKOTyBaHHSI TIOBHICTIO 30MTKIB OJIHUM i3 BIIMTOBIa4iB 3BUTBHSIE B/l BIMOBIIaIBLHOCTI
iHmmx BiamosimauiB. CoriapHa BiANOBIZANBHICTH HACTAE Y BUMAJAKAX TMepenOavdeHux
3aKOHOM a00 ToroBopoM. UnHHE 3aKOHOAABCTBO Y KpaiHU MPO iHTENEKTyaJbHY BIAaCHICTh
He mepeadayae coOMgapHOi BiIMOBINANBHOCTI 3a MOPYIICHHS MpaBa iHTEIEKTyaJbHOI
BiacHocti. [Ipore, mOroBopoM mpo BUKOPHCTAaHHS OO0’€KTa IMpaBa iHTEIEKTyalbHOT
BJIACHOCT] UM Oy[b-SKUM IHIIMM JIOTOBOPOM TaKa BiANOBIJaNBHICT 3a HMOPYIICHHS MOXE
OyTU BCTaHOBIICHA.

Pi3HOBMOM  [HBUTEHO-TIPABOBOI  BIJMOBIJANBHOCTI 3a  MOpYIICHHS  IpaBa
IHTENeKTyalIbHOI BJIACHOCTI MOXE CTaTu i cyOcuaiapHa BinnmosiganbHicTs. CyOcuaiapHa
BiJIMIOBIaJIbHICTh 3aCTOCOBYETHCS KOJM B 3000B’sI3aHHI O€pyTh Y4acTh JBa OOPKHUKH —
OCHOBHHI 1 NOJaTKOBWIA, Tak OW MOBUTH, 3amacHuid. lleli 3amacHuii OOp)KHHMK Hece
BiJIMOBiAaIbHICTH 3a MOPYLIEHHS LIUBUIFHOTO MpaBa (IpaBa IHTENEKTYaIbHOI BIACHOCTI) Y
TOMY BHIIQJIKy, KOIM OCHOBHMM OOpXHHMK 3 THX UM IHIIMX MPUYAH HE MOXKeE
BIJIIIKOAYBATH 3aBAaHy MOPYILIECHHAM IIKOLY.

Bume npoananizoBaHo BuM MaiHOBOI BiAmoBigansHOCTI. B Toit ke yac LIK Ykpainu
nependaydae i MOXKJIMBICTH CTSATHEHHs 3aBJaHOI MOPAJIbHOI IIKOIM 33 MOPYIIEHHS IpaB
iHTeNeKTyanpHoi BiacHocTi. BinmosigHo no cr. 23 11K Ykpainu MopanbHa MIKOJa MOXE
Bupaxarucs: 1) y ¢isuuHoMy O0MI0 Ta CTpakgaHHsX, AKUX (iznudHa ocoba 3a3Haia y
3B’S3KY 3 KaJIIITBOM a00 IHIINM YIIKOHKEHHSIM 370pOB’S; 2) y IyLIEBHUX CTPaKIaHHSX,
akux ¢izudHa ocoba 3a3Hana y 3B’S3Ky 3 MPOTHIPABHOIO MOBEIIHKOIO MIOAO HeEl caMoi,
4iieHiB i1 ciM’1 Ta ONM3BKUX POANYIB; 3) y IYHIEBHUX CTPaKIaHHSAX, AKUX (i3ndHa ocoba
3a3Haja y 3B’SI3KY 13 3HMLICHHSIM a00 MOLIKOMKEHHAM i MaifHa; 4) y IpUHIKEHH] YecTi,
rigHoOCTi, a Takoi AinoBoi pemyrauii ¢izuunHoi abo ropuauyHOi ocobu. OueBHIHO, IO
3a3HavyeHi MPOSBU MOPAJIbHOI LIKOAM CTOCYIOTHCS 1 IpaBa iHTENEKTYaIbHOI BIACHOCTI.
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ono Takux cy0’eKTiB, K (pi3MuHI 0OCOOH, TO TYT HE BUHUKA€E CYMHIBIB, 110 IM MOXeE
OyTu 3aBgaHa MopasibHa mkofa. CkiIagHime Imoao opuaudHux ocid. [IpobraeMHicTh
nojsirae 'y ToMmy, Mo (Qi3W4HI CTpakgaHHs, Oimp abo IyIIeBHI MEpeXHUBAaHHS €
HECYMICHUMH 3 MPaBOBOIO IPUPOIOI0 IOPUAMYHOI OCOOH, OCKUIBKMA OCTaHHS HE HaJAiIeHa
MICUXIKOIO 1 HE 3/aTHAa CTPaXIaTH Ta MEpPeKHUBAaTH. A pa3 cama IIKOAA BIACYTHA, TO i
KOMITEHCYBATH Hi4OTO.

3acayropye Ha MIATPUMKY MO3HLIsA, NPUOIYHUKH KO PO3KPHBAIOTH MOpPAIbHY
LIKOAY SIK BTPaT HEMAfHOBOT'O XapaKTepy, HeMaTepianbHi BTpaTH, SIKMX 3a3Hae 0coda Bif
HenpaBoMipHUX nii[9, c. 55]. Lle moHsATTS HaWOLIBIN 3arajibHE Ta YHiBEpCalbHE, IO A€
MOXIIMBICTh 3aCTOCOBYBAaTH HOro 1 10 IOpuANYHUX oci0 1 g0 ¢iznyamux. Taky mo3uuito
3aifHaB LK Vkpainm. B cr. 23 LK Vkpainu BkazaHo, II0 MoOpalbHa IIKOAA MOXKE
MOJISIraTH HE TUTBKU Y Qi3HuHOMY OOJIIO Ta CTpaXKAaHHSX, TyLIIEBHUX CTPAKAAHHSX, a il y
MPUHIDKEHH] TUTOBOT perryTartii.

Ha nam mormsix Takuii miaxia € BUnpaBaaHuM. BiH nae MOXKITUBICTh, IPH TOCATaHHI
Ha HEMaifHOB1 Onara, BUMaratu KOMIIEHcallil MOpaJbHOI IIKOAW I OpraHizawism.

Mu 3romui 3 mymkoto C.M. Bparycs, mo decTs — Lie meBHa coIiajibHa OIiHKA
rpoMajisiHuHA, 00’ €KTHBHO cycmiabHa BiactuBicTh[10, c. 85]. [Ipuennyemock i mo O.J1.
AHiCIMOBa CTOCOBHO TOTO, IO TiAHICTH — II€ BHYTPIIIHS CaMOOIL[iHKa BJIACHUX PUC,
3MIOHOCTEH, CBITOIJISIY, CBOTO BJacHOro 3HauyeHHA[11, c. 6]. 3BigcH NpUXOAUMO [0
BHCHOBKY, IIO dYecTh (mepeadauvae coLianbHy OLIHKY TpOMaAsHWHA) Ta TigHICTh
(mepenbavae HasIBHICTH CBIAOMOCTI JJIS1 CAMOOIIIHKH ) BIACTHBI TLNbKH (i3U4HIN 0COOI.

[lin minoBorO pemyTami€lo IOPUCTH-AOCTIAHUKNA PO3YMIIOTH CYKYIIHICTh SIKOCTEH 1
OLIIHOK, 3 IKUMU iX HOCIH aCOIIIETHCSA B 0Y4aX CBOIX KOHTPAreHTIB, KIIIEHTIB, CIIOKHUBAYIB,
KOJIer 10 poOOoTi, MPUXMUIBHUKIB, BUOOPILIB 1 epCcOoHi(iKyeThCS cepen iHIMX Cy0’€KTiB B
it cdepi . [lig nimoBorO pemyTalliero HeoOXiTHO PO3yMITH 1 Ti acoriaiii, MO BUKIIUKAE
TISTIBHICTE CYO’€KTIB MpaBa iHTENEKTYaJbHOI AISIIBHOCTI y IIMPOKOI TPOMAACHKOCTI, B
iHIIMX 0ci0 y naHill Aepxasi Ta 3a i MekaMH.

Sk BUJHO 3 HaBEJICHWX BU3HAYCHb 3aCTOCYBAaHHS TOHSTH ,,9€CTh”, ,TITHICTH  HE
MOXK€ 3aCTOCOBYBATHCH JIO IOpUIUYHHX 0ci0. FOpumnuniii oco0i BIacTWBi ALIOBI
BiTHOCUHU, TOMY 1l MOKE HaJIKATH TUTHKH JLJIOBA PEITyTallisl.

MopanbHa IIKOAa BIALIKOJAOBYETHCS HE3aJNeKHO BiI MailHOBOi, fKa misirae
BiJIIIKOTyBaHHIO, Ta HE MOB’A3aHa 3 PO3MIpPOM IIOTO BiJIIKOIYBaHHsA. BigmkonoByeTscs
MoOpaJibHa IIKOAa OJHOPA30BO, SKIIO iHIIE HE BCTAHOBICHO IOrOBOPOM a00 3aKOHOM.

Po3mip rpomoBoro BiAMIKOTYBaHHS MOpaIbHOI LIKOAM BU3HAYAETHCS CYIOM
3aJIeXHO BiJ XapakTepy MPaBONOPYILIEHHS, IMUOMHN (PI3NYHHUX Ta AYIIEBHHUX CTPaXKIaHb,
noripmeHHs 3Ai0HOCTel moTepiIoro abo mMo30aBiieHHs HOro MOXIIMBOCTI IX peamizallii,
CTYICHS BHHHM OCOOHM, SKa 3aBJaja MOPajbHOI INKOAHW, SIKIIO BHUHA € MiACTaBOIO IS
BIJIIIKOYBaHHS, a TAKOXK YpaxyBaHHIM IHIIMX OOCTABHH, SIKi MAIOTh iCTOTHE 3HAYCHHS.
[Ipu BuU3HAuYEHHI pO3MIpY BIOIIKOAYBaHHS BpPAaXOBYIOTbCI BHUMOTM PO3YMHOCTI i
CIpaBeTMBOCTI.

TakuM  4YMHOM, UMBUIBHO-TIPABOBOi  BiANOBINAJTBHOCTI, TOOTO  MalfHOBOL
BiJIMIOBiAaIbHOCTI, 32 IOPYIICHHS MpaBa iHTeNeKkTyadbHol BracHocTi cT. 432 LK Ykpainu
CTOCYEThCSl JIUIIEC OMHUM M. 5 4. 2 i To mobiuyHO. B HbOMY, sIK yxke HIUIOCS BHIIE,
MOBHUTBCSI TIPO 3aMiHy BIALIKOAYBAaHHS 30WUTKIB Pa3sOBUM TPOILIOBUM CTATHEHHSM. [HImi
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Hopmu cT. 432 LK VYkpaiHu BiZnmoBigaJbHOCTI 3a 3alofisiHI MOPYIIEGHHSM IpaBa
IHTENEeKTyaJIbHOI BIACHOCTI MaifHOB1 30MTKH HE TIepen0avyaroTh.

[Ipo MaiiHOBY BiONOBiZaJbHICTH 3a MOPYILICHHS NpaBa iHTENEKTyalbHOI BIACHOCTI
MoBa Hae aume B 1. 8 4. 2 cr. 16 IIK Vkpainu. Ileit myHKT nporojoirye HOpMY Mpo
BIJIIIKOJyBaHHS 30MTKIB Ta iHII CIOCOOM BIAIIKOAYBaHHS MaiHOBOI IIKoau. MaitHOBa
mKoAa abo 30MTKH CKIIaJaloThCA i3 ABOX KOMIIOHEHTIB: peaibHUX 30UTKIB — 1 ymymieHoi
BUTOAM, MPO 1O Wnutocs Bumie. Ilig peadbHUMU 30UTKAMH HPUIHATO PO3YMITH Ti, SKi
oco0a 3a3Haja y 3B’53Ky 31 3HHILEHHSAM a00 MOMIKOKEHHIM Pedi, a TaKOXK BUTPATH, SKi
oco0a 3po0uia A7 BiTHOBJICHHS CBOT'O MOPYLIEHOI'O IpaBa .

Mix TUM TOCTa€ MUTAHHA: AK CIiA TAYMAuyuTH HOHSTTS peajibHi 30MTKU BiJHOCHO
00’€KTiB TpaBa IHTENEKTYaJbHOI BIACHOCTI? 3BHUYAaHO, TOHSTTA pEANTbHUX 30UTKIB
CTOCOBHO O0’€KTiB MpaBa IHTENEKTYaJbHOI BIACHOCTI MOXKHA PO3YMITH 1 B MPSIMOMY
3HAaYeHHI — 3HUIICHHI a00 TMOIIKOMKEeHHI caMoro oOO0’€KTa IMpaBa IHTEIEKTyaJbHOI
BJIacHOCTi. Pykomuc TBOpY, CKYJBNTYpY, KapTHHY TOIIO MOXHa MPOCTO 3HUILUTH YU
nomkoAuTH. CTOCOBHO 00’€KTiB MPOMHCIOBOI BIACHOCTI MOXKHA BECTH MOBY JIMIIE PO
3agBOYHI MarTepiayiv, SKi TaKOK MOXKHA 3HMUIIMTH uyM momkoauTd. lllomo BuHaxomis,
MPOMHCIIOBHUX 3Pa3KiB Ta IHIIMX 00’€KTIB MPOMHUCIIOBOI BIACHOCT, TO TaK MPSAMOMiHiITHO
PO3YMITH 3HMILIEHHS Y TOIIKOMKEHHS caMoro o0’e€KTa He MOKHa. AJDKe 3asiBKa, Ha
mifcTaBl AKOi BUOAHO TMATEHT, 3aJUINAETHCS B apXiBax. 3HUIICHHS YH TMOMIKOMKCHHS
camoro 00’ekTa B HaTypi He 03HAYa€ 3HULICHHS caMoi i1ei 00’ eKTa.

VYci HaBenmeHi crmocoOu MOpYIIEHHS aBTOPCHKOrO Mpasa i (a00) CyMDKHHX IpasB,
Oe3lepeyHo, OXOIUTIOIOTHCS TOHATTSAM pealdbHux 30uTKiB. OTxe, y cdepi mpasa
IHTENEeKTyaJIbHOI BIIACHOCTI MOHATTS peaibHUX 30MTKIB CIi TIIyMa4WTH 3HAYHO LIMPILE
BiJl 3HUIIICHHS Y¥ IOIIKO/DKCHHS MaiiHa. HapemTi, 3anoissHHS pealbHUX 30MTKIB MOXE
OyTu 37iiicCHEHO HEBUKOHAHHAM a00 HEeHaJIeKHIUM BUKOHAHHSM aBTOPCHKOTO IOTOBOPY UH
HIIOTO TOTrOBOPY Y cepi Mpasa iHTeNeKTyaIbHOT BIACHOCTI.

Cain po3yMiTH 3HAYHO MIMpINE HDK 3HHUIIEHHS YW TMOLIKOMKEHHA 00 €KTa mIpaBa
MPOMHMCIIOBOI BIACHOCTI MOHSTTS peajbHUX 30MTKIB 1 y MATEHTHOMY Mpasi. 3riTHO 10 CT.
28 3akony Ykpainu ,,IIpo oxopoHy npaB Ha BUHAXOIH 1 KOPHCHI MozeNi” peasibHi 30UTKU
MOXYTh OyTH HaHECCHiI BUTOTOBJIEHHSIM IMPOAYKTY i3 3aCTOCYBaHHSIM 3arlaTeHTOBAHOTO
BUHaxXooy (KOPHCHOI MoOfendi), 3aCTOCYBaHHS TakKOro NPOAYKTY, NPOMOHYBaHHS [UIs
Mpojaxy, B TOMy 4ducii depe3 [HTepHeT, mpogax, iMOOpT (BBE3EHHsI) Ta iHIIE BEACHHS
foro B nuBiNbHUI 000poT. Tak camMo peanbHi 30MTKH B MATEHTHOMY IPaBi MOXYTh OyTH
3aBJlaHi HEBUKOHAHHSAM a00 HEHAJICKHUM BHKOHAHHSM YMOB JOroBopy. Taki >k HOpMHU
MICTSTBCSI i B IHIIKX ,,[TATCHTHUX 3aKOHAX™ YKpaiHu.

30UTKH BKJIIOYAIOTH B ceOe i ymylieHy BUTOMLY, SIKOIO BU3HAIOTHCS JOXO/IH, SIKi ocoba
MorJia O peaqbHO OfepKaTH 3a 3BUYaiHUX 0OCTaBHH, sIKOM 11 paBo HEe OyJI0 MopymIeHe.
VYnymeHy Burony cy0’€KT aBTOPCBHKOrO mpaBa i (a00) CyMDKHHMX MpaB MOXKe MOHECTU
TaKOX Yepe3 YMCIIEHHI MOpyIIeHHs 3a3HaueHux mpaB. Lle Moxke OyTu BBe3eHHS HA MUTHY
TepuTOpit0 YKpaiHum 0e3 m03Boiy 0cCi0, sIKi MaloTh aBTOpPChbKe mpaBo i (abo) cyMikHI
npaBa, NPUMIPHUKIB TBOPIB, B TOMY YHCJIi KOMII IOTEPHUX MporpaMm 1 0a3 HaHux,
¢doHOrpam, Bimeorpam, IMporpaM MOBICHHS; OyAb-sKi Aii CBiIOMOro oOXOomy TEXHIYHHX
3ac00iB 3aXHCTy aBTOPCBHKOro mpaBa i (ab0) CyMDKHHX IpaB, 30KpeMa BUTOTOBIICHHS,
PO3IOBCIOJUKEHHS, BBE3EHHS 3 METOK PO3IOBCIOUKEHHS 1 3aCTOCYBAaHHS 3ac00iB s
Takoro o0xofny; migpoOka, 3MiHA YM BWIIyYeHHs iHQopMalii, 30KkpemMa B eIEKTPOHHIH

96



BIAMNOBIOANBHICTb 3A MOPYLEHHS MPAB IHTENEKTYANBHOI BIACHOCTI

¢dopmi, mpo ynpaBiiHHA NpaBamMHu Oe3 03BONY CyO’€KTiB aBTOPCHKOro mpaBa i (abo)
CYMDKHHUX MpaB 4d O0COOH, sIKa 3[IMCHIOE TaKe YIPaBIiHHS; PO3MOBCIOKEHHS, BBE3CHHS
HAa MHUTHY TEpPUTOpil0 YKpaiHM 3 METOI0 PO3MOBCIOMKEHHSA, MyONiYHE CIOBILCHHS
00’€KTiB aBTOPCBHKOTrO mpaBa i (a00) CyMDKHUX TpaB, 3 SKUX 0e3 J03BOIY CYO €KTiB
aBTOPCHKOro mpaBa i1 (a00) CyMDKHHX MpaB BHIyYeHa 4 3MiHeHa iHpopmMawis mpo
VIpaBIiHHS, 30KpeMa, B eNeKTpoHHil ¢opmi. HempaBomipHe BUKOpHCTaHHS 00’ €KTiB
MpaBa MPOMHUCIIOBOI BIACHOCTI TAKOXK MOXKE€ HAaHOCUTH Cy0 €KTaM I[bOTro MpaBa 30MTKU Y
¢dopmi ynymenoi surogu[12, c. 21-29].

[Ipore, MaiiHOBI 30MTKHM CKIagarOThCs HE TUIBKH 13 pealbHUX 30WUTKIB 1 ymymieHoi
Buroau. 3akoH Ykpainu ,,IIpo aBTOpchKe mpaBo i cyMixKHI TpaBa” JOMYyCKa€e MOXKIIMBICTh
BKJTIOUEHHSI B PO3Mip 30MTKIB CYyZOBHUX BUTpAT, @ TAKOK BUTPAT, IIOB’SI3aHUX 3 OILIATOIO
aZBoKaTa. 3BepTae Ha ce0Oe yBary penakiuis miei HOpMH: ,,Y po3mip 30MTKiB, 3aBAaHUX
0co0i, mpaBa SIKOi MOPYIIEHI, TOJATKOBO MOXYTb OyTH BKJIIOUEHI CyIOBi BHTpATH... a
TaKOX BUTPATH... TIOB’sI3aHi 3 OMJIATOIO aJBOKaTa” .

Bingnosigno o 3akony Ykpainu ,,IIpo aBTOpchKe mpaBo i cyMiKHI mpaBa” cyI MOXe
MOCTAaHOBUTH PILIEHHS MPO HAKJIAAEHHS Ha MOpyIIHHKa mTpady y po3mipi 10 BigcoTkis
CYMH, TIPUCYIDKEHOI Ha KOPUCTD mo3uBada. Cyma mrpady nepeiacTbes B yCTaHOBICHOMY
nopsiaky 1o JlepskaBHoro O10KeTy Y KpaiHH.

Kpim Bu3HaueHHX cyqoM MaiHOBHX 30MTKIB MOPYIIHHK Ma€ BIAIIKOAYBAaTH TaKOX i
MoOpalibHy (HeMailHOBY) IIKOAY B IpOIIOBOMY po3Mipi. besmepedHo, B 3aJeXHOCTI Bif
XapakTepy NOpYIIEHHsS, T[NIMOMHU (I3UYHOrO Ta IYNIEBHOIO CTPaKJaHHA Ta I1HIINX
(akTOpiB, 10 BILIMBAIOTH HA PO3MIp IPOLIOBOTO BiAIIKOAYBaHHS 32 BAMHEHHS MOPAJIbHOT
LIKOAM, PO3MIp MOPaJBHOTO BiAIIKOAYBaHHS MOKe OyTH 3HauHMM. MopaibHa MIKOAA
BIJIIIKOJIOBYETHCS 3aBKIM Ha KOPHCTH MO3MBada, TOOTO 0COOH, MPaBO iHTEIEKTyaJbHOI
BIIACHOCTI SIKO1 MTOPYIIIEHO.

KpiMm 000B’A3Ky BigIIKOAYBaHHS MOpanbHOi (HEMaWHOBOi) i MailHOBOi IIKOJM,
MOPYIIHUK MOYXKE MIOHECTH ¥ 1HII MaiHOBI 00TsmKeHHA [12, c. 27-29]. Tak, BiANOBIAHO A0
3akoHy Ykpainu ,,IIpo aBTopchke mpaBo i cymikHi paBa” (4. 3 cT. 52 uporo 3akoHy) cyq
MOX€E TOCTaHOBUTH PillIEHHS TPO BMIYYECHHS 4K KOH(]ICKaLil0 MPHUMIPHUKIB TBOPIB,
¢doHOrpam, Bimeorpam UM IporpaM MOBJIEHHS, IIOAO SKAX BCTAHOBJIEHO, 10 BOHU OyIH
BUTOTOBJICHI a00 PO3MOBCIOMKEHI 3 MOPYLICHHSM aBTOPCHKOrO mpasa i (a00) CyMiKHHX
mpaB, a TaKoX 3aco0iB 00XO0Jy TEXHIYHMX 3aco0iB 3axucTy. Lle cTocyeThcst Takox ycix
KJTime, Martpunb, (OpM OpHUTiHATIB, MAarHiTHUX CTPIYOK, (OTOHEraTWBiB Ta IHIIMX
NpeAMeTiB, 3a JOMNOMOIOI0 SKHX BIATBOPIOIOTHCS MPUMIPHHKH TBOPIB, (oOHOTpam,
BiZeorpaM, TporpaM MOBJICHHsS, a TaKOXX MarepiasiB 1 oOmagHaHHS, IO
BUKOPHCTOBYIOTBCS ISl X BIATBOPEHHSI 1 JJISl BIATBOPEHHS 3ac00iB 00XOAY TEXHIYHUX
3ac00iB 3axucTy. Mik THM 3akoH HE pO3KpPHBAa€E 3MICT TEPMIHIB ,,BUIY4YEeHHS i
,,KOH(icKaIlis’” BITHOCHO IpaBa iHTEIEKTyalIbHOI BIACHOCTI.

[IpomonyeTbess mix KOH(QICKaLiel0 pPO3YMITH BHIYYCHHS MaiHa B JACpKaBHY
CKapOHMILI0O — TOOTO MPUMYCOBe 1 Oe30IUIaTHE BHIJIYYCHHS Y BIACHICTH JiepKaBH OyIib-
AKOTO MaiiHa, K€ € BIACHICTIO (i3MuHOi ab0 IOpUAMYHOI 0coOM. BuiydeHHs X 1€
npUMycoBe 11030aBIEeHHs BIACHUKA IIEBHOTO MaifHa, MPEMETIB, SIKi MOXKYTb MaTH ICTOTHE
3Ha4YeHHs 1 cnpaBu. Came B TAKOMY pO3yMiHHI B)KUBAETHCSl OCTaHHIM TepMiH 1 B 3aKoHi
VYxpainu ,,IIpo aBTOpchKe mpaBo i cyMikHI mpaBa”. B Toii ke 4ac 3HOBY 3aJHILAIOTHCS
BIIKPUTHUMHM MUTAHHS: SKa MOAAJbIIA JOJS BHIIyYEeHHX 00’ €KTiB IpaBa iHTEIEKTyalbHOI
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BJIACHOCTI, KOMY BOHHM MAlOTh HAJEXaTH Ta B SKUX BUIAJKaX MAa€ 3aCTOCOBYBATHCS
KoH(icKaLisl, a B IKUX BUITy4CHHS?

BimnmosimHo g0 a63amy 2 4. 4 cr. 52 3akony Ykpainm ,,Ilpo aBTOpChKE TpaBoO i
CYMDKHI TIpaBa”, cyJ MO)K€ NPUHHATH pilIeHHS BWIyYeHI KOHTpadakTHi MPUMIPHUKU
TBOpiB (y TOMY 4YHMCIIi KOMIT'IOTEpHI IporpamMu i 0a3u naHux), GoHOrpaMu, Bigeorpamu,
MporpaMyd MOBJICHHS Ha MPOXaHHS OcoOH, MpaBo SKOI MOPYIIEHO, MepeaaTH wLiii 0coOi.
Sxmo us ocoba He BUMarae Takoi mnepenadi, TO KOHTpadakTHI NPUMIPHUKU HiLIATaloTh
3HULIEHHIO, a Marepiaiu i oONagHaHHS, II0 BUKOPHCTOBYBAJHUCS U BiITBOPEHHS
KOHTpa(aKTHUX MPUMIPHHUKIB, TLIATAIOTh BiJUYXEHHIO 13 MepepaxyBaHHSIM BHPYYEHHX
kowrTiB 10 JlepskaBHOrO OI0KETY Y KpaiHH.
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Pumkxosa O.B. OTBeTcTBEHHOCTh 3a HapyUIEHHE MpaB WHTEIJIEKTyalbHON
COOCTBEHHOCTH.

Ha ocHoBanmu aHanmm3a AEHCTBYIOIIEro 3aKOHOAATENbCTBA YKpaWHbI B CTaThe
paccMaTpuBaeTcsi  OTBETCTBEHHOCTh 33  HapylleHHE MpaB  HMHTEIUICKTYaJIbHON
COOCTBEHHOCTH. ABTOp HCCIEOyeT OCOOCHHOCTH aJIMUHHCTPATHBHOM, IPaKIaHCKOW WU
YrOJIOBHOW OTBETCTBEHHOCTH 3a HapyLIEHHUE MTPaB WHTEIEKTYalIbHON COOCTBEHHOCTH.

KiroueBple  cnoBa:  OTBETCTBEHHOCTb,  3aKOH, IPaBO  MHTEIUIEKTYyaJbHOM
COOCTBEHHOCTH.

Rishkova O.V. Responsibility for infringement rights of intellectual property.

On the base of the analysis of the active legislation of Ukraine the responsibility for
infringement rights of intellectual property is considered in this article. The author
investigats the particular ualities of administrative, civil and criminal responsibility for
infringement rights of intellectual property.
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NMPABOBI 3BACAON YKITAAEHHA KONEKTUBHNX AOrOBOPIB

CraTTiO MPUCBAYEHO aHali3y MPaBOBUX 3acaj yKJIaJeHHS KOJEKTHBHUX JOTOBOPIB.
3a pe3ynbTaTaMy MPOBEIEHOrO MPH MIATOTOBLI CTATTi AOCIIIKEHHS 0OTPYHTOBaHO HU3KY
MPOMO3UII IIOAO0 BIOCKOHAJEHHS YHHHOI'O 3aKOHONABCTBA MPO Tpamio YKpaiHu 3
ypaxyBaHHSAM HaKOMMMYEHOro MDKHApOAHOIO OpraHi3alli€lo Mpali Ta PO3BUHEHHX KpaiH
CBITY IOCBiZly IPaBOBOTO PETYIIOBaHHS BiAMOBIIHUX BiHOCHH.

KimouoBi croBa: KONEKTUBHHUN JOTOBIp, YKJIAZEHHS KOJIEKTHUBHOTO AOTOBOPY, MPaBOBi
3acaiu.

[IpaBoBe peryiroBaHHS Ipawli 3aBXKIM 3AIHCHIOBAIOCS LUISIXOM BUPIMIEHHS ABOX
npobieM — BUpOOHNYOI i coniaiabHol. HeoOXiaHICTh MOromKeHHs iHTepeciB poOoToAaBLS
W mpaliBHUKa 3aBXIU Oyna akryanbHowo. [Ipu oMy cimin 3ayBaskuTH, IO HpPOLEC
CTaHOBJICHHSI JEMOKPAaTHYHOI JIepKaBH MOTpeOye HE BU3HAUEHHS MPIOPUTETY SKUXOCH
OIIHMX IHTEpPECiB, a, HaBMaKH, MMOTOPKEHH IHTEepeciB MpaliBHUKa i podoToaaBus. Timbku
B3a€EMHE 3aJIOBOJICHHS iHTepeciB MpauiBHUKAa i poboromaBus 3abe3medyBaTHME
eeKTHBHE PErymoBaHHS Mpali B yMOBaX PUHKY. PeryiasTopoM OHOBJIEHHS TPYIOBHX
BIJTHOCHH B YMOBaX PHHKY Ma€ CTaTH KOJIEKTUBHUH JIOTOBIp.

IcHyBaHHS KOJEKTUBHOTO IOTOBOPY 00'€KTUBHO O0OYMOBJIEHE HASBHICTIO COLIATbHUX,
CeKOHOMIYHMX 1 MpaBoBUX mepenyMmoB. ComiadbHUI YHHHUK CTBOPIOIOTH COLalbHO-
TPYZOBI BiJHOCHHH, L0 BUHUKAIOTH i3 3aCTOCYBAaHHS I'pPOMAIsHaMH CBO€I 3IaTHOCTI 1O
nponykTuBHOI  mpami. B yMoBax  cycmiibHOro — BHpPOOHWITBA  BHHHMKAIOTh
BHYTPILIHbOKOJIEKTHBHI BIJTHOCHHH, 3B'S3KH B Traiy3i cycniibHOi opranizauii npami. s
PETYyJIIOBaHHS TaKUX 3B'A3KIB BUKOPUCTOBYIOTHCSI METOJIU periiaMeHTallii OKpEeMUX MHUTaHb
LUISIXOM Y3TO/DKEHHSI, TPUHHATTS CUCTEMH JIOKAJIbHUX aKTiB, Cepell SIKUX HalBaXKIMBilIa
POJIb HANEKUTH KOJIEKTUBHOMY JIOTOBOPY.

B exkoHOMiYHOMY IUIaHi MPaBOMIPHICTH 1 HEOOXiAHICTh ICHYBaHHsS KOJCKTUBHUX
JIOTOBOPIB  OOYMOBJICHA TOCHONAPCHKOID CAMOCTIMHICTIO ITIMPUEMCTB, HASBHICTIO
pi3HOMaHITHUX ()OpM BIACHOCTI, BUKOPHUCTAaHHSM HalMaHOI mpami Ta ICHyBaHHIM
00'eKTUBHUX PO30DKHOCTEH MIXK iHTEpecaMH BIACHHUKIB Ta HAHMAaHHX MPaLiBHUKIB.

Jlo 1opuAMYHHMX TIEpeayMOB ICHYBaHHS KOJEKTHBHOTO JIOTOBOPY CIiJ BiIHECTH
NpaBOCyO'€KTHICT, HOTO  CTOpIH, BCTAHOBJEGHHS 3aKOHOM Ta TrapaHTOBaHICTh
MPaBOi€31aTHOCT] YYACHHUKIB JOTOBOPY.

SIK aKT JOKaJbHOTO PETYIIOBAHHS KOJICKTUBHUI JAOTOBIp BUKOHYE LUK PsiA BUPOO-
HUYMX 1 COLliaIbHUX 3aBAaHb. Jo TakuxX 3aBIaHb HaJeXaTb: AeTaii3amis 1 KOHKpeTH3amis
YHHHOTO 3aKOHOAABCTBA MPO MpAaLio 3 MAaKCUMaJIbHUM yPEryIIOBaHHIM crenniku JaHo-
ro MiINPUEMCTBA; BUPIIIEHHS HOBUX MHUTaHB, IO MOCTABICHI MPAKTUKOIO 1 HE 3HAMIUIN
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YpEeryaioBaHHS B YUHHOMY 3aKOHOAABCTBi; CTUMYNIOBaHHS MPALiBHUKIB LUIIXOM BCTa-
HOBJICHHSl TUTBIOBMX YMOB Ipami; 3a0e3ledueHHs BUKOHAHHSA IOTOBIPHHX 3000B's3aHb
CTOpiH; BCTaHOBJICHHS KOHKPETHOI BiAMOBIJATBHOCTI TOCIMONAPCHKUX 1 MPOQCIIIKOBUX
OpraHiB 3a TMOJNIMNIIEHHA YMOB Ipani ¥ moOyTy NpaliBHHUKIB MiANPHEMCTBA; 3aTydeHHS
MPaLiBHUKIB 10 YIPaBIiHHSI BUPOOHHUIITBOM, ITOIIUPEHHS MPABOBUX 3HAHB; BPETYIIOBAH-
HSl CYNEpeYyHOCTeH MK BIACHUKOM 1 TPYAOBHM KOJIIEKTHBOM HaWMaHHMX MPALiBHUKIB 3
METOIO IOCATHEHHS COLIaTbHOT 3J1aro/Iu.

BaxuBo0 prCOI0 KOJEKTUBHOIO JOTOBOPY € HOro 6araTomiaHoBicTh. Sk OCHOBHHMA
JIOKaJIbHUN aKT MIAPHEMCTBA KOJIEKTUBHUI AOTOBIpP PErYNIOe MaiiKe BCi BITHOCHHH, IO
BUHHUKAIOTh B MeXax MiINPUEMCTBA SIK 3 MPHUBOAY HOro BHPOOHHMYOI AiSUIBHOCTI, TaK i
MOXiHI Bil HUX BIAHOCHHH, OENHYE B COO1 3aX0IH, CHPSIMOBAHI HA YIOCKOHAJICHHS BH-
pOOHHUIITBA, OIUIATH Tpalli, MOJIMNIIEHHS YMOB Tpani Ta moOyTy NpaliBHUKIB Ta iHIII
BaKJIUB1 MUTaHHS.

JlociKeHHIO KOIEKTUBHOTO IOTOBOPY SIK OJTHOTO 3 BaYKJIMBIIINX 1HCTUTYTIB TPYAO-
BOTO MpaBa B IOPUMUHII JiTepaTypi NpHaiNanacs 3HauHa yBara . [IpaBoBi 3acamu pos-
POOKH, YKIaJleHHS Ta BUKOHAHHS KOJEKTUBHUX Z[OFOBOplB B YKpaiHH ChOTOIIHI BU3HAYA€E
3akoH Ykpainu “IIpo KoJdeKTHBHI A0TOBOpH 1 yroau”

Tum He MeHILe, y HAIIOMYy ChOTOACHHI BUHHMKA€ YMMAaJI0 MUTaHb, MOB'SI3aHUX 13 3a-
CTOCYBaHHSIM L[BOT'O BaJKJIMBOTO iHCTUTYTY TPYJOBOTO IpaBa.

Tak, mo-nepie, Ha 3aKOHOaBUOMY PiBHI HEMa€e OJHO3HAYHOI BiJIMOBI/II HA MUTAHHS
po 00OB'SA3KOBICTh YKIaJAaHHS KOJEKTHBHOTO JOTOBOPY Ha BCIX MiINMPUEMCTBAX, B yCTa-
HOBax, OpraHizalisx (#ajii - MIOpUEMCTBA) HE3AIEKHO Bix (OpPM BIIACHOCTI ¥ rocrmopaa-
pIOBaHHS, SIKi BUKOPUCTOBYIOTh HaiMaHy IPALio 1 MalOTh MPaBO IOPUINIHOI 0co0w, i, TMo-
Jpyre, 4d Mae€ 3ajeKaTH BIANOBIAP Ha II¢ MUTAHHS BiJl KUIBKOCTI TPAIIOIOYHUX HA
MiAMPUEMCTBI a00 SKMXOCh IHINMMX YMHHHKIB. BiAMOBIIs HA Il 3aMHUTaHs, 10 CYIPOBOI-
XKYIOTb Hallle ChOT'OJCHHS 1 HaifuacTille BUPIIIYIOTHCS 32 JOMOMOIOI0 aJIMiHICTPaTUBHUX
«TMIEPEKOHaHb) y HEOOXIIHOCTI yKJIaJeHHs KOJIEKTUBHOTO JOTOBOPY, MaeMO 3HAWTH 3a
JOTIOMOTOI0 LIBOT'0 JIOCITIPKEHHS 3 OISy, 0€3yMOBHO, Ha 3MIiCT KOJIGKTUBHOTO I0TOBOPY
1 IPUHLIKIN, Ha AKUX Mae 0a3yBaTHCS HOTro yKIaaeHHS.

V crarti 2 3akony Ykpainu “IIpo KoieKTHBHI ZOTOBOpH i yroau” 3a3Ha4yeHO, IO KO-
JIEKTUBHUHM JOTOBIp YKIAJA€ThCs HAa MiANPHUEMCTBAX, B yCTaHOBaX, OpraHizalisxX, Hesa-
JISKHO Bix (OPM BIACHOCTI 1 TOCMONAPIOBAaHHS, SKi BUKOPHCTOBYIOTh HaiiMaHy Ipario i
MalOThb MPaBO IOPUAMYHOI OCOOHM. 3 HBOTrO0 3aKOHOAABUOT'O MOJOKEHHS OUIBLIICTH
TIYMayHHUKIB POOJSITH BHCHOBOK IPO Te, IO YKJIAIEHHS KOJEKTUBHOIO IOrOBOPY €
000B’SI3KOBUM Yy BUIIaJKy BUKOPUCTAaHHS HaliMaHOI mpaili, He3aJIeXXHO BiJ KUTBKOCTI mpa-

: Jus.: [Tamepcrank A.E. Komnextusnsiii joroop. — M., 1951; Mockanenko I'.K. KomnexTuBHEIH 10roBop
0 COBETCKOMY IpaBy. ABToped.mokt.maucc. — JI., 1961; Bapy M.U. KomnnekTuBHBINA TOrOBOp. — XapbKOB,
1973; Ille6anoBa A.W. KomnekTuBHEIH qoroBop Ha coBepMeHHOM 3tarne // CoB.roc. u mpaso. — 1976, - Ne 11;
JIsx .. KonnekTuBHBIN HOrOBOp B MEpHOJ pa3BUTOro conuanuima. Asroped. Kann, muce. — Munck, 1978;
Apxwnnosa b.A., ITucapesa JI.H. Komnekrusnstit morosop u npodkxom. — M., 1978; Kopmryros FO. Komrexk-
THBHBIH IOTOBOP B YCJIOBUSIX PHIHOYHOM IKOHOMUKH // XO03sICTBO U 1paBo. — 1992, - Ne 2 i 1p.

™ 3akon Vkpainn «IIpo xomextuBHiI morosopu Ta yromm» Ne 3356-XII Big 01.07.1993 p./ Bimomocti
Bepxoaoi Pagu, 1993, Ne 36, ct. 361.
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NTOCNUA 1.O.

LIOIOYMX Ha MiANPUEMCTBI, B YCTaHOBI, OpraHizalii. Ajle BUKOPHCTAaHHS 3aKOHOIABIEM B
IBOMY 3aKOH1 TEPMIHY «YKIAJa€TbCS» HE A€ OMHO3HAYHY BiAMOBIAL HA MUTAHHS: «MOXE
YKJIAZATUCS» YU «MA€E YKJIAAATUCS.

Tak, mpaBo BHCTYNUTH 3 IHIIIATUBOIO IIOAO YKIAACHHS KOJJIOTOBOPY Ha
MiATPUEMCTBI 3aKPIIUICHO caMe SIK «IIpaBoy OyIb-IKO1 CTOPOHH KOJIEKTUBHOIO JOTOBOPY.
I npu npomy unHHE B YKpaiHi 3aKOHOAABCTBO HE MOKJIAAa€ Ha JKOAHY 31 CTOPIH KOJIIOro-
BOpY OOOB’SI3Ky BHCTYNUTH 3 iHINIATHBOIO YKJIaIEHHS KOJIOTOBOPY IpPH BiACYTHOCTI
Takoi iHimiaTMBH 3 OOKy iHIIOI cropoHH. KpiM TOro 3akOHOAABCTBO HE mependayae
BiJINOB1IAIBHOCTI MiAMPUEMCTBA ab0 HOr0 MOCaJI0BUX OCi0 32 HEYKJIaJaHHS KOJICKTUBHO-
ro porosopy. Pa3om 3 TuM 3ayBaxkumo, mo crarrero 17 3akony VYkpainu “IIpo
KOJIEKTHBHI JIOTOBOpPH 1 yrogu” BCTAHOBJECHA BiMOBIAAJbHICTH AJS 0Ci0, AKi mpenacraB-
JISIIOTH BIACHUKIB a00 YIOBHOBAXXEHI HUMH OpraHH, Npocriiki ado iHII YIOBHOBAXEHi
TPYZOBUM KOJIEKTHBOM OPTaHH, 1 yXHISIOTHCA BiJl y4acTi B IeperoBopax Mmoo yKialeH-
HS, 3MIHM YW JIOTIOBHEHb JI0 KOJEKTHBHOTO JOTOBOPY, YTOAM UM HAaBMHCHO MOPYILWIN
TEpMiH, BU3Ha4YeHUI yacTuHOW0 3 cTarTi 10 mboro 3akoHy, abo He 3a0e3nme4niu PoooTy
BiJINOB1THOT KOMICii y BU3HaUEHI CTOPOHAMH TEPMIiHHU.

Aze x 1i 3aX0/4 nependadeHi Ha BUIMAJOK, KOJIH € YUACh 1HIIaTHBA 100 YKIaJACH-
HSl KOJIEKTUBHOTO JIOTOBOPY, @ iHIA CTOPOHA «YXWUJISIETHCS Bifl y4acTi B MEPEroBopax».
o > 10 BiAMOBIMANTBHOCTI 32 HEMPOSBIICHHS IHIIATUBY HA YKIAJACHHS KOJIOTOBOPY, TO
TaKOT0 POAY BiANOBIAALHOCTI He MepeadadeHo.

Buxopsun 3 6araTbox MicTaB MOXHa 3pOOMTH BHCHOBOK, IO B YKJIaJI€HHI KOJNEK-
TUBHOT'O JIOTOBOpPY 3allikaBieHE caMeé MiJNPUEMCTBO, 30KpeMa Ha BHIMAAOK, SKIIO
HeoOXiHO Oy/ie TOBECTH MPAaBOMIPHICTh BKJIIOYEHHS y BaJOBI BUTPATH CyM MaTepialbHOI
JIONIOMOTH, O(GOPMHUTH BIAMYCTKY pOOITHMKAa 3a CBIM paxyHOK, HaAaTH OOAATKOBY
BIJIYCTKY 3a HEHOPMOBaHHW poOoumii JeHb Tomo. | Bce XK Taku NpPaBOBHX IiACTaB
CTBepIKyBaTH, 0 3akoH «[Ipo KOJEKTWBHI JOroBOpH 1 yromuw» mependavae
00OB'SI3KOBICTh yKaJIaZIEHHS KOJIJOTOBOPY Ha MiANPHECMTBAX, HEMAE.

B Toit e yac wactuna 7 cratti 65 'ocriogapceskoro Komekcy YKpa'l'HI/I* nepeadayvae:;
«Ha Bcix mignmpueMcTBax, sKi BUKOPUCTOBYIOTH HaliMaHy Mpalio, MK BIaCHUKOM abo
YIIOBHOBA)KEHUM HHM OPTaHOM 1 TPYAOBHM KOJIEKTHBOM a00 yIOBHOBa)KEHHUM HHM Opra-
HOM TIOBMHEH YKIAJaTUCS KOJEKTUBHUM JOTOBIp, SKUM PETYIIOIOThCA BUPOOHUUI,
TPYZIOBI Ta coLiajdbHi BIAHOCHHH TPYAOBOTO KOJEKTUBY 3 aJMIHICTpALli€l0 MiIpUEMCTBA.
Bumoru 110 3micTy 1 MOpSAAOK yKIaACHHS KOJEKTHBHUX JIOTOBOPIB BU3HAYAIOTHCS 3aKOHO-
JaBCTBOM IPO KOJEKTHUBHI AOroBopm». To0To I'ocmomapchkuM KOJEKCOM BCTaHOBJICHA
00OB'SI3KOBICTh YKJIaJIeHHS KOJIEKTUBHOIO JOTOBOPY Ha BCIX MiANPHEMCTBAX, 10 BUKOPHU-
CTOBYIOTh HaliMaHy Mpauio. AJie )KOAHUM YHHOM 3a3Ha4YEHHUH KOJIEKC HE PEryIIoe Mpolec
YKJIAZICHHSI KOJIZIOTOBOPY, alleNiOI0YH 3 OO MUTAHHA A0 CIELialbHOro 3aKOHOJaBCTBA
PO KOJEKTHUBHI JOTOBOPH. A CIleliaibHEe 3aKOHOAaBCTBO, TOOTO 3akoH «IIpo KoneKTuBHI
JOTOBOPH 1 Yroaw» Ma€ BHYTPIIIHBO Y3TOKEHY CYTHICTb HIOAO HaJaHHS CTOPOHaM
BIJINOBIIHUX TPABOBIIHOCHMH OJHAKOBUX TIpaB IHII[IFOBAHHS TMPOLECY IOYATKY
MEperoBopiB, HaIpaBJICHUX Ha YKJIAJEHHS KOJJIOTOBOpY 1 He mependadae OOOB'A3KiB

: locriomapcerkwmii koneke Ykpainu. .// Bizomocti BepxoBHoi Pamu, 2003, Ne 18, No 19-20, Ne 21-22, ct. 144.
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BJIACHMKA 200 YIOBHOBa)KEHOTO HUM OpraHa CaMOMY iHILIIOBAaTH MPOLEC YKIaJeHHs KO-
JOTOBOPY 3a BiICYTHOCTi iHimiaTuBM 3 OOKy iHIIOI cTopoHu. ToOTO 3a BiACYyTHOCTI
iHiniaTHBHU OyIb-AKOi 31 CTOPIH KOIAOrOBOPY Ha Horo yknaaeHHs HopMma [ ocopapcbkoro
KOJZIEKCY TPO 00OB'A3KOBICTh YKJIaJCHHS KOJIEKTUBHOI'O JOTOBOPY HE Hi€ 0e3 OyIb-sIKuX
HEraTUBHUX HACIIJIKIB JUTS MOTEHI[IHUX YYACHUKIB BiJIIIOBITHIX MTPABOBITHOCHUH.

OcCTaTOYHO BUPILIMTH MUTAHHS MPO OOOB'A3KOBICTH yKalaJeHHsS KOJIAOTOBOPY Ha
MiAPUECMTBAX MOXJIMBO TUIBKH HUIAXOM 3aKpilUIEHHS Y CIEliaJbHOMY 3aKOHI TaKy
O0OB'SI3KOBICTh 3a JOMOMOrOI0 TEBHHX 3aKOHOJABUMX TapaHTii TOro, IO MpoILec
MEperoBopiB po3mnoyHerses. ['apaHTyBaTH K MOYATOK IMEperoBopiB 0e3 BCTaHOBICHHS
SIKUXOCh CAHKIIIH JIIs OJHI€T 31 CTOpiH (Ha Ky MPUHACTHCS MOKIACTH 00OB'SI30K PO3IIOYa-
TH TIEPErOBOPH 32 BiACYTHOCTI iHILIATHBH IHIIOI CTOPOHHU) HE BOAYAETHCS MOMKIMBUM.
Axe 11e 3pyiHYyEe caMy CYTHICTh BIJHOCHH COIIaJIbHOTO TIApPTHEPCTBA, Ha K MaloTh
TPYHTYBATHCS MTpaBa Ta 000B'SI3KK CTOPiH KOJEKTHBHOT'O JOTOBOPY.

ToMy AOLITBHICTE 3aKOHONABYOTO 3aKpilUIEHHS OOOB'SI3KOBOCTI YKJIAZIGHHS KOJIEK-
TUBHOT'O IOTOBOPY Ha MiANPUEMCTBaX Ma€ OyTH AOCTIIKEHA OKPEMO.

[Tpu npomy 000B'A3K0BO Mae OyTH BpaxoBaHa JyMKa MDKHApOAHOI criibHOTH. Crin
3a3HAYMTH, MO0 MDKHApPOOHMMU HOpMamu, 30kpema KoHBeHmieto MixHapoaHoi
opranizauii npaui N 98 “Ilpo 3acTocyBaHHS NMPWHLMIIIB paBa Ha OpraHi3awilo i BEACHHS
KOJIEKTUBHUX TeperoBopiB” (craTts 4), sika paThdikoBaHa YKpaiHoto, Ta PekomeH naiieio
MOII N 91 [110/10 KONEKTUBHHX T0roBopis Bix 06.06.51 p.] (posxin 11, m. 2) mepenbade-
HO yKJIa/ICHHSI KOJIGKTUBHOT'O IOT'OBOPY Ha TOOPOBITBHUX 3acajax.

BigHocHO HOpMH TIpO 00OB’SI3KOBICTH YKJIaJEHHS KOJEKTHBHOTO JOTOBOpY, SKa
Mmictuthest B ['ocmomapcbkoMy Kopaekci YKpaiHH, TO BapTO BpaxoOByBaTH HAaCTYIIHE.
BimnoimHo nmo crarrti 4 3a3HaueHuit Kopekc He perymoe TpyaoBi BimHocuHHU. ['ocmo-
napcbknii Komekc BH3Ha4Yae OCHOBHI 3acaiy TOCIOAAPIOBaHHSA B YKpaiHi 1 peryimtoe
rOCIOAapChKi BiJHOCHHHM, IO BUHHUKAIOTH Yy TIpOLECi oOprasizamii Ta 31HCHEHHS
rOCIOAAPCHKOI JisNTBHOCTI MK Cy0’€KTaMM TOCIIOAApIOBaHHSA, a TaKOX MDK LHMHU
Cy0’€KTaMH Ta IHIIMMH YYaCHHKaMH BITHOCHH y cdepi rocrnogapioBanus (cTarts 1).

Kpim Toro, BimmosinHo a0 ctarTti 8-1 Kojekcy 3akoHiB Ipo Mpaiio y BUMIAJKY, SKIIO
MDKHapOAHUM JOTOBOPOM a00 MDKHapOAHOIO Yrofolo, B SIKMX Oepe ydacTb YKpaiHa,
BCTaHOBJICHO 1HII MpaBWJia, HIX Ti, IO X MICTHTh 3aKOHOJABCTBO YKpaiHH IMPO MpaIlio,
TO 3aCTOCOBYIOTHCSI IPAaBUIIA MIKHAPOJHOTO JOTOBOPY 200 MDKHAPOAHOT yTrOaH.

B unHHOMY 3akoHOmaBCTBI VYKkpaiHW BiICYTHI HOpMH, sKi O mnepenbadanu
BiJINOBIIAIBHICTH 32 BiJICYTHICTh KOJIEKTHBHOT'O JIOTOBODY.

B Toii xe yac cratreto 17 3akony Ykpainu “IIpo komekTHBHI 10roBopH 1 yroau” me-
pendayeHa BiAMOBIJAIBHICTD 32 YXWJIEHHS BiJ y4acTi B MEPEroBopax LIOAO YKIaJeHHS
KonporoBopy. Tak, Ha oci0, SIKi MPEeNCTaBIAIOTh BIACHUKIB a00 YIOBHOBa)KeHI HUMHU Op-
TraHd 4¥ MPOQCHiIKK abo iHIII YIOBHOBA)XXEHI TPYAOBUM KOJIEKTHBOM OpPTaHHU 1 YXWJIs-
IOTBCSI BiJ] y4acTi B IeperoBopax Mo yKIaJeHHIo, 3MiHi a00 JOMOBHEHHIO KOJIEKTUBHOTO
JIOTOBOPY YM HAaBMHCHO TOPYIIWIA CTPOK, a00 He 3a0e3rnedrsii poOOTy BiIMOBiIHOT

: KonBennnu u pexomengaryy, npuaatsie Mexaynapoaaoit Kondeneparmeit tpyna. T.1 (1919-1956). XKe-
HeBa. MexayHaponHoe 6topo Tpyaa, 1991. — C. 1042-1044.
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KoMicii y BU3Ha4eHI CTOPOHAMH CTPOKH, HAKJIaJaeThCs, 30KpeMa, mTpad A0 IecaTd He-
OMOJATKOBYBAHUX MIHIMyMIB OXOZIB rpoMaisH. LI % BiInoBizadbHICTH BU3HAYCHA Ta-
kok y crarti 41-1 Komekcy mnpo aamiHicTpaTHBHI mpaBomopyuieHHs. ToOTo
3aKOHO/IABCTBOM 3a0€3MeuyIOThCsl TpaBa CTOPiH, 30KpeMa MPOQCHiIoK i BIACHUKIB, Ha
BE/ICHHS TIEPErOBOPIB Ta YKIaJACHHS KOJIEKTUBHUX JOTOBOPIB 1 YTroxl.

Ane Tpeba po3MIXXKOBYBATH BiAIOBiIATBHICTD 32 YXUJICHHS BiJl y4acTi B IIeperoBopax
L1010 YKJIaJEHHS KOJIZOroBopy (Mpo LI0 MOKIIMBO TOBOPUTH TLNBKH TOJi, KOIW OXHA 3i
CTOpIH BHSBHJIA 1HIIaTHBY Ha YKJIaJEHHS KOJIOrOBOPY) — TaKa BiANOBiNANBHICTH Mepe-
nOayeHa 3aKOHOAABCTBOM, BiJ BilMTOBIMaIbHOCTI 32 HEBUSBIICHHS IHIIIATUBH IIOJI0 YKIIa-
JICHHSI KOJIAOTOBOPY, YOr0 HEMAae B YMHHOMY 3aKOHOJABCTBI YKpaiHH 1 IO HEAOLIIBLHO
nependadaTd B 3aKOHOJABCTBI.

Paszom 3 TuM 3BepTaemo yBary, mo kpiMm 3akoHy “IIpo KOIEeKTHBHI TOrOBOpH 1 yro-
mn” ta Kogekcy 3akoHIB Mpo mpaiio YKpaiHu, SiKi perfIaMeHTYIOTh TOPSAIOK YKIaJaHHS
KOJIEKTUBHHX JIOTOBOPIB, iCHYE HM3Ka IHIIMX 3aKOHOJABYMX AKTiB, O PETYJIIOIOTh Ti YU
HIII MOMEHTH, TIOB’sI3aHi 3 pO3pOOKOIO Ta YKIaJaHHSIM KOJIEKTHBHHX AOroBopiB. Ilpak-
TUYHO BCi BOHM JIIOTh HE3AJEKHO BiJl TOTO, BKIIOUCHO MOJOKEHHS LUX 3aKOHOJABUMX
aKTiB 10 KOJIEKTUBHOTO JIOTOBOPY YH Hi. Y TOM ke "yac 6araTo mpaBOBHX HOPM HPOCTO HE
MOXYTh JiTH, SKIIO T€ YW iHIIE MpaBo (0OOB’S30K) HE 3aKPIIJICHO B KOJEKTHBHOMY
JIOTOBOPI.

3okpema, BiamoBimHO g0 crarti 15 3akony Ykpainm “Ilpo omnary mpaui” ¢opmu i
CHCTEMH OIUIATH Mpali, HOPMH IMpali, PO3LIHKH, Tapu(HI CITKH, CXEMH II0CaJOBHUX
OKJIaJiB, YMOBHU 3alpOBa/UKEHHs Ta Po3MipH HaAO0aBOK, JOILIAT, MpeMill, BUHATOPOA Ta
IHIINX 320XOYYBAJIbHUX, KOMIICHCAIIHHUX 1 TapaHTIMHUX BHUIUIAT BCTaHOBIIOIOTHCS
MiAPUEMCTBAMHU Y KOJIEKTUBHOMY JIOTOBOPi 3 TOTPUMAaHHIM HOPM 1 TapaHTiil, nmepenoda-
YEHUX 3aKOHOIABCTBOM, TI'€HEPAJIbHOIO Ta Tally3eBUMH (PEriOHAJBbHUMHK) YrOJaMH.
[Tonibni BumMorn Mictarecst 1 B 3akoHi Ykpainu “IIpo Bimmyctku” (ctatti 7, 26) Ta B
IHIIMX YMHHUX 3aKOHOAABYMX aKTax.

KonextuHuii 10roBip, YKIAACHUH 3 TOTPUMaHHSIM YHHHOTO 3aKOHOAABCTBA 1 3 ypa-
XyBaHHJIM  pealbHUX  MOXIUBOCTEW  MIANPHEMCTBA,  CIpHsi€e  CTaOUIBHOCTI,
BHUCOKONIPOAYKTUBHIM  IiSUIBHOCTI  MIANPUEMCTBA, CTBOPEHHIO HAAIHHOI OCHOBHU
COLIIAJIFHOTO 3aXWCTY NPaLiBHUKIB, YHUKHEHHIO TPYAOBHX KOH(IIKTIB, coliajdbHOI Ha-
MPYTH B KOJEKTHUBI.

[lincymoBytoUM BHILEHABEACHE, 3a3HAYNMO, 10 KOJIEKTUBHUN JOTOBIp JOLINBHO YK-
JaaTH Ha MiANPHUEMCTBAX HE3AIEKHO BiJ (OpM BIACHOCTI i TOCOJApIOBAHHS 32 YMOBH
BUKOPUCTAaHHSI HUMH HaiiMaHOi mpalli 1 HasgBHOCTI IpaBa opuandHoi ocodu. Ilin Halima-
HOIO TIPAICIO CIi/I pO3YMITH BUKOHAHHS MPAL[iBHUKOM POOOTH 3a NIEBHY BUHATOpPOAY, IO
00yMOBJICHa TPYAOBHM J0OTrOBOpOM abo koHTpakToM. Crienm¢ika BiIHOCHH IO 3aCTOCY-
BaHHIO HaliMaHOI Tpali MoJsrae B TOMY, IO Taka Mpalsi MOXKe 3aCTOCOBYBAaTUCH Ha 0a3i
Oynp-sK0i opMHU BIACHOCTI: Ha ACp>KaBHUX, KOJEKTHBHHUX MiANPHEMCTBAX, B Koolepa-
TUBHHUX OpraHi3alisfiX, aKLiOHEPHUX TOBAPUCTBAX, PepPMEPCHKUX TOCIIONapCTBaxX, HA KO-
JIEKTUBHUX CUIBCHKOTOCIIONAPCHKUX IMIANPUEMCTBAX, B JIOMAIIHBOMY CIIO)KUBUOMY
rocroaapcTi Toulo. KoleKTHBHUIA JOrOBip YKIAJA€ThCs TAKOXK Ha MiANPHEMCTBAX, SIKi
3IIMCHIOIOTh HAYKOBO-IIOCTITHY AISUIBHICTE a00 3aiiMaloThCSI KOMEPIIIEI0 3 METOI0 OJiep-
XKaHHS TPUOYTKY.
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TakuMm 4YMHOM, YKJIaJEHHSI KOJEKTHBHOIO IOT'OBOPY CIPHSE JOCATHEHHIO PIBHOBAru
MDK iHTepecaMu poOOTOAaBLA Ta HaiiMaHMMH IpaliBHHKaMu. Lle MeTa cycminbcTBa, sike
Mparse JOCSIITH BUCOKONPOAYKTHBHOI Hpali. | HalBaxnMBIlIOO 3a7a4ero, Ky IS IIOro
TpeOa BUPILIKUTHU, € JOCATHEHHS B CYCHUIBCTBI TAaKOr'0 PiBHS MPaBOCBIIOMOCTI HaiiMaHUX
MpaLiBHUKIB, KW O CIIOHYKaB iX CBiIOMO MPOSIBIIATH iHILIATUBY Ha YKJIaJCHHS KOJIEK-
TUBHUX JOTOBOpPIB Ha miAmpueMcTBax. [Ipum mpOMy He 3aKOHOAABElb, @ CTOPOHU
BiJMOBIAHUX TPaBOBIAHOCHH MAlOTh BUPILIYBaTH, YKJIAJATH UM HE YKIAAAaTH KOJNCKTHB-
HUH JOTOBip Ha MiANPHUEMCTBAX 3 MaJo0 (puycTUMO 2-10 0cib) KiNbKIiCTIO HaliMaHUX
MpaLiBHUKIB. A MOXKJIMBO Ti MUTaHHS, 10 HA IHIIOMY MiANPHEMCTBI BUPIIIyBaTUMYThCS
KOJIEKTUBHUM JOTOBOPOM, Ha IOMY HiINPUEMCTBI 3, YMOBHO KaXKydHu, ABOMa-TpbOMa
HallMaHWUMHM TIpaliBHUKaMH, HE Tiplie MOXXKHA BUPIIINTH IUIIXOM YKIAJACHHS 3 KOKHUM 3
HUX 3MICTOBHOTO 1, MOKITUBO, HEMAJIOT'O 332 00CATOM MHCEMOBOT'O TPYIOBOTO IOTOBOPY.

KonextuHuuii 1orosip podoToaaBenpb yKiaaae 3 MpaniBHUKaMH MiAIPHEMCTBA, TOOTO
31 BciMa MpaliBHUKaMH, 3aHATUMH Y IIbOT0 podoTonasis. OTke 3 OTHUM poOOTOAAaBLEM
Moxe OyTH yKIaJeHHH IuIle OAWH KONeKTHUBHHKA porosip. Cmig 3a3HA4YMTH, LIO0
MDKHapOAHA MPAKTUKA, SIK IPABUIIO, OPIEHTYETHCA Ha LIIKOM BHIPaBAaHY MOJENIb «OAWH
pobOTOAABELb - OOMH KOJIEKTUBHHN JOTOBIPY.

JloinbpHICTh TaKOTO pillleHHS HE BUKJIMKAae CyMHiBiB. BoHO mo3Bossie, 3 omHOTrO 00-
Ky, 3amo0irté HeoOrpyHTOBaHOi Au¢epeHmialii MpaBOBOTO PEryNOBaHHS TPYAOBHX
BIJTHOCHH, 3 JIPYrOoro - yBOIUTH BH3HAHY Y BCbOMY CBITi cHcTeMy Kiacuikaiii Komek-
THUBHO-JIOTOBIPHUX aKTiB 3aJIGKHO BiJl KUTBKOCTI 3000B's3aHUX CY0'€KTiB - OIMH POOOTO-
naBelb abo rpyma poOoToAaBLiB, O0'eAHaHa 3a TEBHUMH oO3HaKamMHu. OIHOYACHO
BUPILIYETHCS 1 MpolieMa BU3HAYEHHS cepr Iil KOIEeKTHBHOTO 10roBopy. BiH ogHO3HAY-
HO PO3MOBCIOKYETHCS Ha BCIX MPAlLiBHUKIB JAaHOTO MiANpUEMCTBA ab0 HOTO CTPYKTYp-
Horo migpo3ainy. [lpu npoMy He Mae 3HaYEHHS, UM € MPALiBHUKN WIEHaMU TPOo(CHiTKN
YH Hi, IPUAHATI BOHH Ha pOOOTY 110 YKIIaJAE€HHS KOJIEKTUBHOIO I0r0BOPY a00 MicIs.

SKmo € HeoOXimHICTh, KOJEKTHBHHN AOTOBIp MOXKE YKIAAATUCSH B CTPYKTYPHHUX
migpo3ainax mianpueMmct. [linq TakuMu MApO3AUIAMU CIIJT PO3YMITH IEXH, BIIIUIH,
nabopatopii, CeKTopu ToIo. ['0I0BHE, 110 MOBUHHO BPaxOBYBATHUCH MPH BHUPIILICHHI bO-
ro MUTaHHSA, — II¢ (PIHAHCOBI, CKOHOMIYHi, OpraHi3aiiiiHi i MaTepialbHi MOXIUBOCTI IIUX
MiPO3UTIB Il BCTAHOBJICHHS MPAI[iBHUKAM JTOJATKOBUX COITIAIbHUX MBI 3 ypaxyBaH-
HAM crenugikd poOOTH KOHKPETHOTO MiAPO3ALTY B MeXax HOro KOMIETeHIii. AJe Ko-
JIEKTUBHUHM JIOTOBIp MiAPO3IiTy MOXKE BHUPIIIYBaTH TUIBKH OKpEMi MUTAHHS COLiaIbHO-
CeKOHOMIYHMX 1 TPYAOBUX BIiJHOCHH MiApo3Iily. B Takomy pa3i KOJIEKTUBHHUI OTOBIp
CTPYKTYPHOTO MiAPO3AUTY € JOJaTKOM [0 3arajJbHOr0 KOJEKTUBHOIO JIOTOBOPY
MiATIPUEMCTBA, Jisl SIKOTO TOMIUPIOETHCS 1 HA CTPYKTYPHUH MigPO3IiL.

Po3poOnenuii cropoHaMu MPOEKT KOJMEKTUBHOTO JIOTOBOPY BHHOCHUTBCS HA 3arajibHi
300pu ab0 KOH(EPEeHIiI0 TPYJOBOrO KOJEKTHUBY. 3arajbHi 300pH TPYJOBOTO KOJEKTHBY
BBAXXAIOTHCS PABOMOYHHMH, SIKIIO B HUX Oepe ydacTh HE MEHIIIE OJIOBUHH TNPAaLIOI0YNX
Ha JaHOMY HiIIpPUEMCTBI.

Kondepenuiss npeacTaBHUKIB TPYAOBOI'0 KOJEKTUBY NMPABOMOYHA MPH y4yacTi B Hil
HEe MeHue 2/3 TpeACTaBHHUKIB TpPYJOBOTO KOJEKTHBY, OOpaHMX JejeraTaMd Ha
koH(pepeHuio. fAxmo 3aranbHi 300pu 4M KOH(EPEHLIsS TPYJOBOrO KOJEKTHBY CXBAIIOE
MPOEKT KOJEKTUBHOTO JOTOBOPY, BiH MIANKCYETHCS YIOBHOBAaKCHUMH MPEACTABHUKAMU
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CTOpIH HeE Mi3HilIe K Yepe3 M'sTh AHIB 3 MOMEHTY HOro CXBaJleHHs, AKIIO 1HIIEe HEe BCTa-
HOBJIEHO 300pamMu YM KOH(EPEHILI€I0 TPYI0BOTO KOIEKTUBY.

[lignmucanuii CTOpOHAMHU KOJSKTHBHUI JIOTOBIp MiJIsATAaE MOBIMOMHIN peecTpailii B
MICIIEBUX OpraHax Jep)KaBHOI BUKOHABUOi BiaaW BiamoBigHo A0 IlomokeHHS mpo mopsi-
JIOK TOBIIOMHOI peecTpalii ramy3eBHX 1 perioHaJbHHX YrofA, KOJEKTHBHHX JOTOBOPIB,
3aTBepIKeHoro nocraHopoto Kadinery MinicTpiB Ykpainu Big 5 kBitHS 1994 p. Ne 225.
Sk 3a3Ha4eHo B boMy [lomoxeHHi, MOBiIOMHA peecTpallisi HPOBOAUTHCSA 3 METOI0 3a0e3-
MEeYeHHS MOJIMBOCTI JJIsl BpaxyBaHHs 1X YMOB MiJ 4ac poO3IIsiAy TPYAOBHUX CIOPIB, LIO
MOXYTh BUHHKHYTH 3a pe3yJIbTaTaM{ 3aCTOCYBaHHS HOPM IIMX yroJ (JOrOBOPiB) YIOBHO-
Ba)XKCHUMH Ha T€ OpraHaMH, i 3aCBiluy€e aBTEHTHYHICTh MPUMIPHHUKIB 1 KOMiH, TOAaHUX Ha
peecTpartio.

Peecrpalttis npoBOANTHCS B JBOTHXKHEBHUHA CTPOK 3 THS OZICPKAHHS KOJIEKTHBHOTO J10-
roBopy. He mi3Hile HacTymHOro AHA Micisl peecTpalii JBa MPUMIPHUKUA KOJIEKTUBHOTO
JIOTOBOPY MOBEPTAIOTHCS CTOPOHAM, L0 KO0 MIANKCANH 1 Mojanu Ha peectpauito. Komis
JIOTOBOPY 30€pira€Thecsi peECTPYIOUUM OPTaHOM.

Micuesi opranu Aep>KaBHOI BUKOHABYOI BIIaH, IO PEECTPYIOTh KOJEKTHBHI I0TOBO-
pH, HE MOXYTh BHUMaraTH BiJ CTOpPiH LOI'0 JOTOBOPY BHECEHHS OO HBOTO 3MiH abo
BiIMOBUTH B HOro peecTpamii, 3a BHUHATKOM €IMHOTO BHUMAJAKy, KOJIM TIOJaHi Ha
peecTpariiro MPUMIPHHUKH 1 KOIisl KOJIEKTUBHOT'O IOTOBOPY HE € ABTCHTUYHUMHL.

KonextuBHuii 10roBip HabMpae YUHHOCTI 3 THS WOro MiANKCAaHHA MPEACTaBHUKAMU
cTopiH ab0 3 MOMEHTY, L0 BCTAHOBIICHHA B CAMOMY JIOT'OBOpi, HE3aJEKHO BiJ TEPMiHY
Horo peecrparii.

3aKOHOAABCTBO MPO MPAII0 HE BCTAHOBIIOE €AMHUX BUMOT OO CTPYKTYPH KOJNEK-
TUBHOTO 10roBopy. CTOPOHM CaMOCTIHHO BM3HAYaIOTh MO0 CTPYKTYPY, BUPILIYIOTb, SIKi
PO3IiIN BKIIOYHTH B JOTOBIp, SIKI JOAATKW MpHEIHATH. B TOH e yac 3aKOHOZaBCTBOM
JOCHUTD AOKJIAZIHO BU3HAYAETHCS 3MICT KOJIGKTUBHOTO IOTOBOPY.

Bignosigno 1o ct. 7 3akony Ykpainu «IIpo KoJeKTHBHI JOrOBOpH i yroam» Ta cT. 13
K3nll 3MicT KOIEKTHBHOTO TOr0BOPY BU3HAYAETHCSI CTOPOHAMH B MEXKaX iX KOMITETEHII .

VY KONEKTHBHHX JIOTOBOpaxX BCTAHOBIIOIOTHCS B3a€MHI 3000B'SI3aHHs CTOPIH IIOJ0
peryJIroBaHHS BUPOOHMYMX, TPYAOBHX, COLIATbHO-EKOHOMIUYHMX BiAHOCHMH. 30Kpema, Ii
3000B'sI3aHHA  CTOCYIOTBCSl 3MiH B Oprasisamii BHpoOHMITBa 1 mpali; 3a0e3medeHHs
MPONYKTUBHOI 3alfHATOCTI; HOPMYBAaHHA 1 OIJIATH Tpalli, BCTAHOBIICHHS (OPM, CHCTEM,
PO3MIpiB 3ap0OiTHOT MJIATH Ta IHIIMX BUAIB TPYIOBHUX BUIUIAT (IOMJAT, HaA0ABOK, IMpeMii
TOLIO); BCTAHOBIICHHS TapaHTili, KOMIIEHCALi}l, MIbI; y4acTi TPYIOBOTO KOJIEKTUBY Y
¢dbopmyBaHHi, pO3MOALTI # BUKOPUCTAHHI MPHOYTKY MiJIPUEMCTBA, SIKIIO e TependadeHo
CTaTyTOM; PEKUMY POOOTH, TPUBAJIOCTI poOOYOro 4Yacy i BiOMOYMHKY; YMOB 1 OXOPOHH
mpati; 3a0e3redeHHs KUTJIOBO-100YyTOBOT0, KYJIBTYPHOI'0O, MEAHYHOT'O OOCITyTrOBYBaHHS,
opraHizamii O3JOpPOBJICHHS 1 BIANOYMHKY TMpPAIiBHUKIB, TapaHTil  isSUTBHOCTI
IpoQCIiIKOBOI UM IHIMIMX MPENCTaBHULBKUAX OpraHizauiil Tpyasamux. KonekTuBHEM 10-
TOBOPOM MOXYTh IependadaTuch ¥ iHII TOJATKOBI MOPIBHSAHO 3 YMHHUM 3aKOHOJABCT-
BOM 1 YrolaMu TapaHTii, COL[ialbHO-I0OYTOB1 MiJIbTH.

VYeci i 3000B's13aHHS pO3NOAUIAIOTECS HA HOPMATHBHI Ta 3000B's13anbHi. Jlo HOpMa-
TUBHHUX BIJHOCATHCS Ti, IO BXXKE MICTATHCS B YHHHOMY 3aKOHOAABCTBI MpO Mpairo. Aie
3aKOHO/IABCTBOM BCTAHOBIIOETHCS MIHIMalbHUNA PIBEHb COLIAJILHUX YMOB, HHXKYE SIKOT'O
CTOPOHU P YKJIaJeHH1 KOJIEKTUBHOIO OTOBOPY BU3HAYATUCh HE MAlOTh IpaBa.
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HopmaTuBHI MONOXEHHSI KOJIEKTUBHOI'O JOTOBOPY — HAWOIIBII BakKIMBa YacTHHA
fioro 3Mmicty. Lli moa0XeHHs CTaHOBIATH COO0I0 CYKYIHICTh JIOKQIBHUX HOPM 3 OCHOBHHUX
MUTaHb Tpalli, il onjaTH, yMOB Ipali i moOyTy Ta iH.

Jlo 3000B's3abHIX YMOB BiTHOCSTBCS Taki MUTaHHS, AKi HE yperyaboBaHi YAHHUM
3aKOHO/IABCTBOM, a 3aKpiIUTIOIOTHCS B 3MICTI KOJEKTHBHOTO JOTOBOPY SIK KOHKPETHI
3000B's13aHHA, 110 OepyTh Ha ceOe BIAaCHUK, YIOBHOBaKCHUH HHM OpraH, TPYIOBUH KO-
JIEKTUB, NMPOQCHITKOBHIA KOMITET UM IHIIWH OpraH, YHOBHOBa)XCHUH TPYAOBHUM KOJIEKTH-
BOM Ha MPEACTABHUIITBO HOr0 iHTEPECIB.

3000B's132J1bHI YMOBY Ha BiIMiHY BiJi HOpMAaTHBHHUX HE HOCSTH 3araJIbHOrO XapakTe-
PY, BUpaXXalOThCA y 3M1ICHEHHI KOHKPETHUX OIHOPA30BUX Iii, IKUMH BUUEPITYIOTHCSL.

VYci nepenbayeHi KOISKTHBHUM JIOTOBOPOM HOPMH 1 3000B'i3aHHS JIIOTH JIMIIE HA
KOHKPETHOMY MiANpPUEMCTBI. BOHM CTOCYIOTBCS TUTBKU THX CYy0'€KTIB, IO CTaHOBISTH Y
CBOiH CYKYIHOCTi TPYAOBHUH KOJEeKTHB. [Ipy mbOMy BCTaHOBIICHI KOJIEKTUBHUM AOTOBO-
POM HOpMH 1 3000B'sI3aHHS MarOTh THMYACOBUH XapakTep, OCKUIBKH 32 CBOEIO IPUPOAOIO
KOJIEKTUBHHI JOTOBIp € CTPOKOBOIO YT'OJIOIO.

[lonokeHHS! KOJEKTUBHOI'O JOTOBOPY TMOIIMPIOIOTHCS SK HAa BCIX IpalliBHUKIB
MiAPUEMCTBA, HE3AIEKHO Bil TOTO, YU € BOHU WieHaMH NMPOQCHIIKK, TaK 1 Ha BIACHUKA
Y YIOBHOBA)KEHOTO HUM OpraHy. BrlacHHMK 4K yHOBHOBa)X€HWH HUM OpraH MOBHHHI BH-
KOHYBaTH CBOi 3000B's3aHHSI IIOAO BCixX MpauiBHUKIB. [IpamiBHWKH, B CBOIO Hepry,
MOBHHHI BHUKOHYBAaTH 3000B's3aHHS, B3ATI BiX iX iMeHi HpodchiJKOBUM OpraHoM dd
HIIIOI0 TPEJCTABHUIIBKOIO OpraHizaiiero abo co0oro, SKi MiANMKCATd KOJESKTUBHUN
JIOTOBIp.

KonextuBuuii noroip Moxke OyTH JOMOBHEHHWH JOJaTKamy, IO sIKi B 3arajabHid
¢dopmi Moke OyTH BKa3zaHO B TEKCTi KOJEKTUBHOro foropopy. Cami momaTku odopmiis-
FOTHCS y BUTJISI]II BiATIOBITHUH JTOKYMEHTIB.

JlonaTkamu 10 KOJIEKTHBHOTO AOTOBOPY MOXYTh OyTH: mepenik npodeciii i mocay i3
LIKIJTMBUMY YMOBaMH Mpalli, SIKi Aal0Th MPaBO Ha JOAATKOBY BiIIIYCTKY i CKOpOYCHUH
pobounii neHb; Mepenik Mmocaj MPaliBHUKIB i3 HEHOPMOBaHHUM POOOYMM JHEM, SKUM
HaJa€ThCS JIOATKOBA BIMITyCTKA; CIUCOK Mpodeciii i3 MIKIIMBUMHU yMOBaM Tpaili, SKi
JaloTh TMPaBO Ha OJCPXaHHSA MOJIOKa a0 IHIIMX pIBHOLIHHUX MPOAYKTIB; HOPMHU
0E3KOIITOBHOT BUAAYI CIIELOSTY, CIENB3YTTS Ta IHIIMX 3ac00iB iHAMBIAYaILHOTO 3aXHC-
Ty, mepemk mpodeciii 1 mocajq NpAIiBHHUKIB, SKAM J03BOJSIETECS BCTAHOBIIOBATH
miiIcyMOBaHHUK 00JIiK poO0YOro yacy; yroga 3 OXOpOHH Ipaili Ta iH.

[Tpu ¢popmyBaHHI CTPYKTYPH 1 3MICTYy KOJIEKTHUBHOTO JJOTOBOPY, & TAKOXK AOAATKIB 10
HBOT'O YMOBH, II0 BKJIIOYAIOTHCS B JIOTOBIp, MOBHHHI OyTH BUILI MOPIBHSIHO 3 YNHHHUM 3a-
KOHOZIaBCTBOM TIPO Mpallio, [ eHepanbHOIo, Tady3eBOoI0 Ta PEriOHAIBHOIO0 YTOAaMHU.

YMOBH KOJEKTHBHOTO JOTOBOPY, IO TMOTIPIIYIOTh CTAHOBHILE MpPAalliBHUKIB
MOPIBHSIHO 3 YHHHUM 3aKOHOJABCTBOM 1 yrogamu, € HefiiicHUMH. Taki yMOBH A0 KOJIEK-
THUBHOT'O IOTOBOPY BKIIIOYATUCH HE TIOBHHHI.

UunHe B YKpaiHi 3aKOHOAABCTBO HE MIiCTHTD B3arajii MPUHLMIIB, Ha SKUX Mae 0azy-
BaTUCs YKJIAJCHHS KOJEKTUBHOIO JOroBopy. HasiBHICTH e TakuX MPUHIMIIB MOXE
CTIPUSATH 3al00IraHHIO OKPEMHUX HEIMOpO3yMiHb, IO BUHUKAIOTH MpH (OPMYBaHHI 3MiCTy
KOJIIOTOBOPY.

ITix yac po3poOKK TaKWX MPUHLMITIB JOLIIFHO B3STH MEBHI HANPALIOBAHHS B IIbOMY
nutanHi MixHaponHoi Opranizamii Ilpami Ta ageskux iHIIMX KpaiH. Y3araJbHIOYN
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HasBHI 3 I[Or0 MUTAHHS MOJOXKEHHS, MOKHA 3aIIPONIOHYBATH il Yac YKJIAACHHS KOJIEK-
TUBHHUX JOTOBOPIB Ha MiANPHUEMCTBAX OJEPKYBATUCS HACTYITHUX MPUHLUIIIB.

1. JlorpuMaHHsS. HOPM 3aKOHOJABCTBA, L0 O3HAYAE: BCl yYACHUKHU MEPErOBOPIB, CTO-
POHHM KOJEKTHMBHHMX JOTOBOPIB MOBWHHI JOAEPKYBaTUCA BUMOI BiANMOBIZHUX 3aKOHIB, B
toMy umucii Kopekcy 3akoHiB mpo mpatio YKpainu, siki nependavyarorhb, 0 YMOBH KOJIEK-
TUBHHUX JIOTOBOPIB, fIKi MOTIpIIYIOTH CTaH MPALiBHHUKIB MOPIBHSIHO 3 TPYAOBHM 3aKOHO-
JIaBCTBOM, € HeAiCHUMH. TOMy YMOBHM KOJIIGKTUBHHX JOTOBOPIB MOXYTh JIMIIIE
MiABUIIYBaTH, a HE 3HIKYBATH Ti COLiabHI FapaHTii, 110 BCTAHOBJICHI 3aKOHOABCTBOM.

2. IloBHOBaXHICTh MPEACTABHUKIB CTOpiH. Ha mpakTuii uei mpuHIKI Mae 3HAYNTH,
o0 BCi MPEICTABHUKM CTOpiH TMOBHHHI MaTH IHCHMOBI JOKYMEHTH, SKi O
MiATBEPPKYBAIH, 110 BOHHM YIIOBHOBa)XXKEHI BIIMOBIAHOIO CTOPOHOK BECTH KOJCKTHBHI
neperosopu. He mpumyckaeTbcs BeZeHHSI IEPETOBOPIB BiJl iMEHI MpPaLliBHUKIB OpraHamu
abo opraHizamisiMg, IO CTBOpeHi a0o ¢iHAHCYIOTbCS pPOOOTONABISMH, OpraHaMU
BHUKOHABYOI B Ta YIPABIiHHSI.

3. PiBHompaBHicTh cTopid. Lleil mpuHuum, mepm 3a Bce, O3HaYae, M0 OyIb-sika 3i
CTOpIH MO)KE€ BHSABMTH IHILIATHBY Ha BEICHHS KOJCKTHBHHX IeperoBopiB. [Ipu mpomy
MPEACTAaBHUKHN CTOPiH MaloTh PiBHI IpaBa SK B MPOLECi MEePEeroBopiB, Tak i MiJ Yyac MpHii-
HATTA PillIeHb 10 KOJIEKTUBHOMY JOTOBOpY. Taki pillleHHsS IPUIMAIOTBCS caMme 3a MOTro-
KEHHSIM CTOPiH, 1 CTOPOHH MalOTh OAHAKOBY KUIBKICTh TOJIOCIB IIPH LBOMY.

4. CBoboma BHOOpPY Ta OOTOBOPEHHS MHTaHb, IO CKIAAAOTh 3MICT KOJEKTUBHOTO
JOTOBOPY — O3HAUae, 110 3MIiCT KOJIEKTUBHUX JAOTOBOPIB BU3HAUYAIOTH cami cTopoHH. [Ipu
oMY OyZIb-siKa 31 CTOPiH 200 iX MpeACTaBHUKU MOXKYTb CTABUTU NUTAHHS MPO BKIIOYECH-
HSl B KOJIGKTUBHHUM JOTOBip TIEBHUX YMOB, 1 BOHU MOBHHHI OyTH BUIBHO OOTOBOpEHi CTO-
poHamu (iXx mpencTaBHHKAaMH), NPUHHATI a00 BiaxuieHi. 3akoH 3a00poHA€E Oyab-sike
BTpYUYaHHS, 0 MOXKEe OOMEKUTH TpaBa MpaliBHUKIB a00 iX MpeacTaBHUKIB, abo meper-
KOIDKATH iX 3[1HCHEHHIO 3 OOKY OpTaHiB BIIAH, YIPABIiHHS TOLIO.

5. J1oOpOBUIBHICTh MPUUHATTS 3000B'A3aHb SK MPUHIHI O3HAYAE, 110 KOXKHA CTOPOHA
JIOOpOBIIBHO, a HE il SIKUMOCh THCKOM IpuiiMae Ha cebe 3000B'3aHHS MO KOJIEKTUBHO-
My OroBopy. TOOTO CTOpOHM JOMOBISIIOTHCS LUIIXOM JOCSTHEHHS KOHCEHCYCY 3 IPUBO-
Iy IPUHHSTTS Ha cebe 3000B'A3aHb.

6. PeanpHicTh 3a0e3neueHHs 3000B'13aHb, 0 NpuiiMaioThes. Llei npuHomn Bigirpae
CbOTOZIHI BEJIHMKY POJIb B 3(EKTUBHOCTI Ail KOJEKTUBHHUX IOroBOpiB. HeBukoHaHHS, Ha-
npuKiIan, podoronaBieM 3000B'13aHb MO KOJIEKTUBHOMY JOT'OBOPY Y 3B'S3KYy 3 THM, LIO
npuiiMaloun ix, He BpaxyBajii 00OCTaHOBKY B HapOAHOMY rocriofapcTsi abo ioro ramysi,
MOX€ BIIKIMKHYTHCS COL[IaIbHOIO HAIPYTOIO, IO MPOTHPIYUTE METi KOJIEKTUBHOTO JI0T0-
BOpY, OCKUTLKH BiH HAIlICHUH Ha 3a0e3MeueHHs COMiaJbHOr0 MUPY Ha BHPOOHUITBI. To-
My OPUHAHATI 32 JOrOBOPOM 3000B'i3aHHS HE MalOTh OYTH IYCTUMH OOILSHKaMH, a iX
BHUKOHAHHS TIOBHHHO peabHO 3a0e3MeuyBaTiCs. 3a HEBUKOHAHHS 3000B'sA3aHb BUHHI Ha-
Ka3yIOThCS 32 3aKOHOM.

7. CuctemMaTH4HICTh KOHTPOIIO H HEBIOABOPOTHICTH BiAmoBinanbHOCTI. JJoaepkaHHs
LBOT0 MPUHIMITY € B TOW CAaMH 4ac OXOPOHIOBAJIBFHOIO TAPAHTIEI0 BUKOHAHHS KOJIEKTHB-
HUX JIOTOBOPIB.

VYci BHUILE3a3HaueH] AEMOKPATUYHI MPUHLUIN MalOTh PO3MOBCIOKYBATHCS Ha BCiX
YYaCHHKIB KOJIEKTUBHHX HEPETOBOPIB 1 KOJIEKTUBHUX JAOTOBOPIB.
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MPABOBI 3ACAOV YKNAOEHHA KONEKTUBHNX JOrOBOPIB

BucHOBKH LIBOTO JOCTIHKEHHS AOLUIBHO B3ATH IO yBaru IiJ 4ac JOONpAIlOBaHHS
HOBOT penakiii 3akony Ykpainu «[Ipo KOJeKTHBHI TOTOBOPH 1 yroam», a TaKoX KepyBa-
TUCS] HUMH MOXYTh CTOPOHH TIPH YKJIaJACHHI KOJIEKTUBHHUX JIOTOBOPIB Ha MiANIPHEMCTBAX.
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Do —

Hocnua UA HpaBOBBIe OCHOBBI 3aKJIIOYCHUA KOJJICKTUBHBIX JOTOBOPOB.

Cratbs MOCBAIICHA aHAJIN3y MPAaBOBbLIX OCHOB 3aKJIHOUCHHA KOJUICKTUBHBIX JOTIOBO-
POB. B PEIYILTATC NPOBCACHHOI'O ITPU MOATOTOBKE CTAThbU UCCICAOBAHUA 00oCcHOBaH paa
HpeZ[J'IO)KeHI/Iﬁ Mo COBCPUICHCTBOBAHHUIO Z[eflCTBYIOHleFO 3aKOHOJAATCIBCTBA O TPYyHAC V-
pavHbl C Y4YCTOM HAKOIIJICHHOI'O MC)KI[YHaPOZ[HOfI opralesauI/Ieﬁ Tpyda MU Pa3BUTBIX
CTpaH MUpa OIIbITa MMPABOBOI'0 PEryjInpoBaHnd COOTBCTCTBYIOIINX OTHOIIICHHIA.

KiroueBble c0Ba: KOJUICKTHBHBIN AOroBoOp, 3aKJIOYCHUC KOJIJICKTUBHOI'O JOroBOpa,
IMpaBOBBIC OCHOBEIL.

Losistya 1.O. The legal methods of the signing of the collective contracts.

The article is devoted to analysis of the legal methods of the signing of the collective
contracts. The author requires to the row of the propositions of the perfection of the active
ukrainian legislation about work with taking into account the experience of the legal
regulation which was agglomerated by international organization of work and devoted to
countries of the world.

Key words: collective contracts, signing of the collective contracts, legal methods.

Hapiiiia o pepakuii 17.04.2008 p.
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YOK 34.028:331.322

CoHiH O.€.

CYLOBUI 3AXUCT MPABA HA BIAMNYCTKW 3A TPYJOBWM
3AKOHOJABCTBOM YKPAIHMN

VY crarti aHanmizyeThCcsl mpoOiieMa 3axHCTy TPYAOBHUX IpaB MpaLliBHHUKIB. ABTOp
aHaJli3ye MOXJIMBICTh CYZOBOT'O 3aXHCTY MpaB MPaliBHUKIB HA OTPUMAHHS BiAMYCTKH Ta
CocoOu, B SKHX TaKUU 3aXHCT MOXKE 3IIHCHIOBATHCH. ABTOp POOMTH BHCHOBOK, IIO
HEIOCTAaTHBO TUTHKM BCTAaHOBUTH L€ TPAaBO B 3aKOHI, HEOOXIAHO TaKOX 3aKpiMUTH
edexTuBHUIT MexaHi3M peatizalii IbOro mpasa.

KimouoBi croBa: cymoBHii 3aXKCT, IPaBO HA BiAIYCTKY, MPalliBHUK, PpOOOTONABELb.

AXTyanbHICTh POOJIEMH 3aXUCTy TPYLOBHUX MpaB MpaliBHUKIB 00yMOBIIeHa HEHOC-
TaTHBOIO YBaror 110 Liei mpodiiemu 3 00Ky HaAyKH TPYJOBOTO MpaBa i He3a10BUTbHUM CTa-
HOM 3aKOHOJABCTBa. OCTaHHBOTO Yacy 3’sBISIOTHCS MYOJiKalii, B KUX 3a4ilaroThCs TU
YH iHIII aCTIEKTH MPOOJIEMH 3aXUCTy TPYIOBHX MpaB, OOIPYHTOBYIOTHCS MPOMO3HUIIi] LI0A0
YIOCKOHAJICHHS TIPAaBOBOT'O PEryIIOBAaHHS BIAMOBIAHUX BiIHOCHH, 30KpeMa — 3aIPOIOHO-
BaHO 3 METOI0 HAJIGKHOTO 3aXHCTY MpaB YUYACHHUKIB TPYIOBHUX BiJHOCHH 3allO3MYUTH Ha-
KOMMWYECHUH B LIUBUIBHOMY 3aKOHOJABCTBI JOCBIJ] BPEryJIIOBaHHS BIIHOCHH IIOIO0 3aXUCTY
MOPYIIEHOTO IHMBUILHOTO MpaBa, B TOMY YHCIi, — B YaCTHWHI KOla Takux crocoOiB [1].
[HKONHM #aeTsest HaBiTh MPO HEOOXiAHICTH MPSMOTO 3aCTOCYBaHHS MOJOKeHb LuBinbHOTO
KOJIEKCY JI0 TPYAOBUX BimHOCHH Ha mifcrtasi cT. 9 LK [2, ¢. 53]. Lli npomo3uii B Tii un
HIIIHM Mipi 3aCIyTOBYIOTh Ha HMIATPUMKY, aje MOTPEeOyIOTh MOAANBIIOr0 ONPALIOBAaHHS Ta
00TOBOpEHHSI, B TOMY YHCI CTOCOBHO OKPEMHX MOXKJIMBHUX BHIAJAKIB (criocoOiB) mopy-
LICHHS MpaB MPaLiBHUKIB, AKi MOTPEOYIOTh TOHOBJICHHS.

Uepes BUKIIAZICHE aKTyaJIbHUM Ma€ BU3HABATUCH 1 TOCIIIKEHHS MPOOIEMHU CyIOBOTO
3axHCTy MpaBa Ha BIAMYCTKY, ake LA MpodiieMa 3a3BHYail JIMIIAETHCS 1032 yBarolo
HAYKOBIIIB, X04a TPAAMLIAHO aHANi3y NMPABOBOI'O PETYNIOBAHHS BiAMYCTOK MPUIUISETHCS
Oararto yBaru. J{ocmipkeHHs] IPaBOBOTO PErYIIOBAHHS BiIIYCTOK 3/AiHCHIOBAIN YHCICHHI
BUCHI, B TOMY 4YHCIi B MEKax CIEIialbHUX PO3BIMOK [auB., Hamp. 3; 4; 5] 1 Ha
JCepTaIliifHOMY piBHI [6]. AJie B HaBEACHHUX Ta IHIIMX IMOMIOHOTO 3MiCTy PoOOTax IH-
TaHHs 3aXUCTy MpaBa Ha BIANMYCTKM B MOBHIH Mipi HE BuUpimIyeTbesa. BinmosimHo,
HE3a/I0BUTFHO BOHO BUPILIYETHCS 1 B aKTaX 3aKOHOAABCTBA MPO MPALIio.

ToMmy B Mexkax Ii€i cTaTTi CTaBUThCA 3a/1a4a MPoaHali3yBaTH MOXIIUBICTb CYOBOT'O
3axHCTy MpaBa NpaliBHUKIB Ha OTPUMAaHHS BIAIMYCTKH Ta CIIOCOOH, B Ki TaKUH 3aXHUCT
MOXe€ 3/IIHCHIOBATHCE.

[IpaBo mpainiBHUKIB Ha BiAMYCTKY SK OAMH i3 BUIIB Yacy BiAIIOUMHKY 3aKpIiILTIOETHCS
YHCICHHIUMH MPaBOBUMH Npunucamu. BoHo Bu3HaeThes cT. 45 Konerutynii Ykpainu [7],
ct. 74 K3nll [8] ta ct. 2 3akony ,,IIpo Bigmyctku™ [9]. Lli Ta iHIII YMCIEHH] aKTH 3aKOHO-
JIABCTBA BCTAHOBIIIOIOTH JOCTATHHO PO3TOPHEHI MPaBHJIa, SIKI BCTAHOBJIIOIOTH 3MICT Ta 00-
Csr TpaBa Ha BiIMYCTKY, MOPSAAOK peamizalii Hboro mpasa. 34a€Thes, IO 338 TAKHX YMOB



CYLOBUW 3AXUCT MPABA HA BIOMYCTKW 3A TPYAOBVIM 3AKOHOLABCTBOM

MpaBo TpaliBHUKA HA BiJIIYCTKY 3HAXOMUTBCS IiJl BCEOIYHOIO MPABOBOIO OXOPOHOIO i
BiJIMOBIAHO € €)EeKTUBHO 3aXHUIICHUM.

Ane cnenudika mpaBa Ha BIAMYCTKY, SK 1 0araTboX IHIIMX TPYIOBUX IIpaB
MpaliBHUKIB, TOIATA€ B TOMY, 10 HEAOCTATHBO TUTHKM BCTAaHOBUTH II€ IPAaBO B 3aKOHI.
HeoOxigHuM € Tako 3aKpiruieHHs eeKTUBHOIO MEXaHi3My peaiizauii Iboro mpasa, aj-
e TIpaliBHUKH 3aiHTEpecOBaHi 3a3BHYail B TOMY, 100 (GakTHYHO 1€ PAaBO pPeati3yBaTH.
HeoOxigHuM y 3B’S3Ky 3 MM €, 30KpeMa BCTaHOBJICHHs cCIOcOOiB, B SIKi MpaBO Ha
BimycTKy Oyzae 3axumartich. CaMe depe3 BiACYTHICTh Takoro epeKTHBHOTO MEXaHi3MY
Ha crafii peamizalii mpaBa HAa OTPUMAHHS BIANMYCTKM 1 BUHUKAIOTh TPyAHOIN. BoHu
00yMOBJICHI HEBUKOHAHHSIM POOOTONABLSIMH 3 00’€KTUBHUX YW CyO’€KTHBHUX MOTHUBIB
MOKJIaICHNX Ha HUX OOOB’SI3KiB, a TAKOX BIACYTHICTIO TAaKWX, IO MOIIK O OyTH BU3HaHI
e(eKTUBHUMHU Ta YiTKO BCTAaHOBJICHUMH, CIIOCOOIB 3aXUCTy AaHOTO MpaBa.

TpyaHomi, Mo BUHUKAIOTH Ha OOIi MpaIiBHUKIB NPH peadizaiii HUMHU TpaBa Ha
BIJITYCTKY, TIOB’s13aHi, MEpII 3a BCE, 13 3MIiCTOM IOJIOXKEHb, sKi chopMynboBaHi B cT. 79
K3nlI (cr. 10 3axony ,,IIpo BiamycTku™) Ta BCTaHOBIIOIOTH MOPSAOK HAaJaHHS IIOPIYHMX
BigmycToK. 30arHyTu ix 3MICT MepeciyHMM MpalliBHUKaM 1 HaBiTh pOOOTOAABLSAM IIPaK-
TUYHO HEMOXIIMBO, a/Ke B YacTHHAX TpeTiii-uerBeptiit c¢T. 79 K3nll mictuthcs Habip cy-
nepewmmBHuX NpaBuil. llo-miepiie, BCTAHOBIIOETHCA, IO YEProBiCTh HaJaHHS BiAIYCTOK
BU3HAYAETHCA IpadikaMH, sKi 3aTBEPIKYIOTHCS BIaCHUKOM 3a MOTOKEHHAM 3 BHOOPHUM
OpraHoM IepBUHHOI npodcminikoBoi opranizauii. [Ipy nboMy nepenbadaeTbes: BpaxyBaH-
HS iHTepeciB BUPOOHUITBA 1 0COOMCTHUX iHTepeciB mpauiBHUKA. [lo-apyre, KOHKpeTHUH
nepioJ HaJaHHS BiAIYCTOK MPHUIHCYEThCA Y3OPKYBATH MUK MPALiBHUKOM Ta pOOOTO-
nasueM. Hapemri, Ha poOOTOAaBLs MOKIAAAa€Tbcss OOOB’SI30K MOBIJOMUTH MpaliBHUKA
PO ATy MOYaTKy BiAMYCTKH 3a Ba THXKHI 0 BCTAHOBJICHOTO TpadikoM TepMiHy.

3a TakMX YMOB BHHHMKAIOTh YMCIICHHI MUTAHH: 1) SK MOTOIKYIOTHCS BCTAHOBJICHHS
YeproBOCT1 HaJaHHSA BiIMYCTOK, 110 BCTAHOBIIOETHCA TpaikoM BiAITYCTOK, BU3HAYCHHS
KOHKPETHOTO IepioAy HaJaHHs BiIMYCTKH 3a MOTOKEHHSM MK CTOPOHAMH TPYZOBOTO
JIOTOBOPY Ta TOBIIOMJICHHS Ipal[iBHUKA [P0 JATy MOYATKy BIAMYCTKH 3a MEBHUI CTPOK
710 BCTAHOBJIEHOT'O 3HOBY-TAaKH TpadikoM BiOIIYCTKH TEPMiHY; 2) AKIIO rpadik BiIMyCTKH
BCTaHOBIIIOE JIMLIEC T€, IO MEBHUH MPALiBHUK OTPUMYE B TOTOYHOMY POLi BIAITyCTKY
MepIINM, IHIIMHA — JPYTUM TOLIO, TO SIK PO3YMITH 3a3HaueHHs Ha Te, M0 rpadik BiAMyCTOK
BCTaHOBIIIOE III¢ ¥ TEPMiH MOYATKY BIIMYCTKH KOHKPETHOrO MpaLiBHHUKA; 3) IPO LIO 10-
MOBJISIFOTBCSL TIPALIiBHUK 1 poOOTONaBENb, KO Y3TOMKYIOTh Iepioll HalaHHS BiIITyCTKH,
AKIIO TepMiH 1 HaJaHHA BH3Ha4YeHO TpadikoMm BiamycTok? CnpoOM BHUTIYMayUTH
HaBeJIeH1 MpaBuiia B HayLl TPYAOBOIO MpaBa 3/iHCHIOBAJIKCE; 1X pe3ylIbTaTOM CTaji MEeBHi
npakTu4Hi pekomenaanii [10, c. 381-383].

3a3Buuail HaBeneHi npaswia cT. 79 K3nll nume yckinaHIoOTh, aje He YHEMOXKIIHB-
JIOIOTH pealli3allifo MpaliBHUKOM MpaBa Ha BiAMYCTKY. SIK MpaBuiio, BOHU JHMIIE ai0Th
MOXIIUBICTh POOOTOAABLIEBI ITHOPYBAaTH IHTEPECH TpAliBHUKA, IO MOJSATAIOTh Y
peamizauii mpaBa Ha BiINYCTKY y NMEBHUH 4ac, KONM TakKi iHTEpeCH HE HaOYNIU CTaTyCy
Cy0’€KTHBHOTO IpaBa (TOOTO HE BU3HAHI 3aKOHOM, KOJIEKTUBHUM YU TPYAOBUM JOTOBO-
pom). Btim, mpolGiiema 3axucTy iHTEpeciB B TPYyZOBOMY MpaBy HiIArac OKPEMOMY
JOCITIPKEHHIO Ta BUXOAUTH 32 MEXKI1 AaHOI CTATTi.

OpHak BUHHMKAa€ HH3Ka MUTaHb INIPO MOXIHUBICTb OJCpKaHHSA  BiAIYCTKH
MpaliBHUKaMH, SIKi B3araii He BpaxoBaHi 3 TUX YM iHIIUX MPUYHH B rpadiky BiOIIyCTOK 4u
MPaBo AKUX Ha OfEp>KaHHS BiIIIYCTKU y IEBHUN Yac MOPYLIYETHCS TAKUM TpadikoMm.
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lono mepmioro muTaHHA Tpeba BpaxoOBYBaTH, LIO 3a YMOB, konu uyuHHI Kogekc
3aKOHIB MpO Mpawio Ta 3akoH ,,[Ipo BimmycTkH” He BU3HAYAIOTH MOPSAOK (CTPOKH) CKia-
JaHHA TpadikiB BiAMYCTOK, Le MUTaHHs Bupimye 1. 20 TUmoBHX mpaBuil BHYTPIILIHBOTO
TPYZOBOTO PO3MOPSAAKY sl POOITHHKIB 1 CIYKOOBIIB MiANPHEMCTB, YCTaHOB,
opranizamiii [11], 3rigHO 3 SKUM ,,rpadik BIAITYCTOK CKIAJAE€ThCS HA KOXHUI KaleHIap-
HUH piK He mi3Hime 5 ciynst noroyHoro poky”. [Ipu npomy aHi 3a3HayeHi TUNOBI paBH-
Ja, aHi IHIN aKTH 3aKOHOJABCTBA IIPO Mpauio MNpsSMO He IependadaioTb IPaBoO
po0OTOAABLA BHOCUTH 3MiHH 110 rpadikiB BixmycTok. OTKe, SKIIO NpaliBHUKA TPUHHATO
Ha poOoTy 6 CiuHS YW Mi3HilIe, TO 3a YMOB AOJEp:KaHHS pOOOTOAAaBIIEM BUMOI 3aKOHO-
JaBCTBA, Iel MpaliBHUK He MOXKe OyTH BKIIIOUEHHH 10 rpadiky BiIMycTOK, KUK BxKe Oy-
JI0 3aTBEPPKEHO Ha 4Yac TMOYaTKy TPYAOBHX BIJHOCHH 3 YYacTIO JAHOTO TpaliBHHKA. 3a
TaKUX YMOB Ta 3 ypaxyBaHHSIM TOTO, 110 BECh MOPSAIOK HaJaHHS BiJITyCTOK IOB’SI3aHUU i3
rpa¢ikoM BiAMyCTOK, MPaliBHUK Ha4eOTO M030aBIISIETHCSI MOKIMBOCTI Peati3yBaTH CBOE
MpaBo Ha OfIep>KaHHS MOPIYHOI OCHOBHOI (JI0MaTKOBOI) BIAIYCTKH B IIBOMY POIIi.

Take TBepIKEHHS HE BPaxoBYeE, IO 3aBJaHHSM Taly3eBOi IOPHIUYHOI HAYKH € HE
camMa mo cobi KoHcTaramis AedeKTiB 3aKOHOAABUOrO MaTepialy, a OmpalfoBaHHS
PEKOMEH aIliil 11010 TOI0NaHHs TaKuX Je()eKTiB Ha CTajil MPaBOTBOPYOCTI, a TOJIOBHE, —
Ha cTajii mpaBo3acTocyBaHHS. He BpaxoBye BOHO i TOrO, IO MPSIMHM BCTaHOBIICHHAM
MPaBOBHX MPHUIKCIB HE BUYEPITYETHCS apceHall Coco0iB 3aKpilyieHHs IpaB Ta 000B’ SI3KiB,
10 HOro BUKOPHCTOBYE 3aKOHOAaBelb. OTKe, aAeKBaTHOIO BiAMOBIAAIO HA MUTaHHSA, 11O
PO3IIIAAAETHCS, MAa€ BU3HABATHCH BHCHOBOK IMPO TE, IO SIKIIO 3aKOHOJABEIb 3 METOIO
BCTaHOBJICHHSI TIOPAAKY peallizalii mpaliBHUKaMH HaJEXHOTO HUM TIpaBa Ha BiIIyCTKU
HaJgaB pPOOOTOMABIIO IMpaBO CKIaAaTh rpadikd BiAMYCTOK, TO THM OuUIbIE BiH
VIIOBHOBAXXy€ pOOOTOMABISl HA BHECEHHSI 3MiH 10 TaKHX TpadikiB 3 METOIO 3a0e3MeYeHHs
peanizamii npaBa Ha BiIMYCTKY Npal[iBHUKAMH, L0 MOCTAIX IO POOOTH MICIs YKIaJeHHS
BigmoBigHOro rpadiky. ToxX 3a BHKIaAEHHX OOCTaBUH pPoOOTONABElb Mae BHECTH
BIJINOB1/IHI 3MiHU A0 rpadikKy BiIITYCTOK.

oo apyroro muTaHHA CliJ BpaxoByBaTH HacTynHe. YactiuHa choMma cT. 10 3akoHy
,11p0 BIOMYCTKH~ BCTAHOBJIIOE MPAaBO OKPEMHX KaTEeropild NMpamiBHUKIB Ha OJep KaHHS
BiOMyCTKH Yy mepmmi pik pobotn 3a OaxaHHSAIM NpaliBHUKA [0 HAaCTaHHS
LIECTUMICAYHOTO TepMiHy Oe3nepepBHOT poboTr. O4eBHIIHO, IO B TaKWi cHOCiO 3aKOHO-
JaBelb HaJaB MEBHUM MpalliBHUKaM MPaBO BUMAaraTH HaJaHHS iM BiAMYCTKH y BH3Haue-
HUl HUMU Yac. YacTHM qBaHaqusTa - mictHaausATa cr. 10 3a3HayeHoro 3aKoHy HAJar0Th
BIJMIOBIAHUM MpalliBHUKaM TpaBO Ha OlEp)KaHHS AK Yy MEpIIMH, TakK 1 y HACTYNHI POKU
po0OTH Ha JaHOMY MIiANPHEMCTBI BIAYCTKH Y 3pyYHHIA I HUX yac (TOOTO, — IpaBo BH-
3HAa4YaTH Yac OTPHUMAaHHS BiQIyCTKW) 4M Yy MNeBHUH uac. [lpupomHo, mo Ha BUMOrY
MpaLiBHUKIB, 32 SKUMH BU3HAETHCS MIPABO Ha OTPUMAaHHS BIAMYCTKH y TOW YM 1HIIMH Yac,
YM Ha MIACTaBi 3aKOHY, KOTPH BHM3HAYA€ yac HaJaHHS MEBHUM MpaLiBHUKA MIOPIYHOL
OCHOBHOI BINMYCTKH, BIiANOBIIHI MOJOXKEHHS MAaiOTh OyTH BKIIOYEHI 10 rpadiky
BIJITYCTOK Ha MOTOYHUH PiK MPU HOT0 CKIIaJaHHI.

3po3yMmilio, 1110 MPOBEAECHHS EPEroBOPiB MpalliBHUKA 3 pOOOTONABIEM 3 TUTaHb, PO
AK1 WOeTbes, SIK CHOciO 3axUCTy MpaBa MpaliBHUKa Ha OACp>KaHHS BIAMYCTKH Y TEBHHM
qac, sIKe MOPYLIYeThCsl a00 He BU3HAETHCSA pOOOTOAABIIEM, HE € JOCTATHBO €()EeKTUBHUM Ta
aJIcKBaTHUM CYCIUIBHHM TOTpebaM. SIKImo poOoTogaBenb YXWISETHCS BiJ BUKOHAHHS
MOKJIaICHNX Ha HHOTO 000B’SA3KiB, BiH 3a3BHYAl Jli€ CBIIOMO, pO3YMIIOUM MPOTHIIPABHUN
xapakTep cBoix Aiid. ToMy edeKTHBHE TOHOBJICHHS BIAMOBIIHUX MPaB MpalliBHUKA € MOX-
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JUBUM B TaKUX BHIAJKaX JIMILIE 32 YMOBH PO3IIISAY CIOPY CyaoM a0o iHIIMM yMOBHOBA-
KEHUM OPTraHOM, PIiLIEHHS SKOTO € 000B’I3KOBUMH Ta BUKOHYIOTHCS Y TIPUMYCOBOMY IO-
PAAKY.

Ane 3akoHOAaBelb MPSMO HE BCTAHOBMB IpaBa NMpalLliBHUKA 32 BUKIAACHHUX yYMOB
3BEPHYTHUCS A0 CyAy abo 10 KOMICii 3 TpyIOBHX CIOPIB 3 BAMOTOIO PO BUKOHAHHS Po0o-
ToaBIeM 00O0B’SI3KY BKITIOUMTH 0 rpadiky BiAMyCTOK MOJIOKEHHS, PO K1 WaeThes, abo
3 BUMOT'OIO TIPO HaJaHHA MPaliBHUKOBI BIAMYCTKH y BU3HAUYEHUH HUM ab0 3aKOHOM dac,
a0 3 iHIIOI MOAIOHOIO 32 3MiCTOM BUMOroro. BuHuKae BpaskeHHs, IO 3aXUCT IpaBa Ha
BIIYCTKY, KOTpe B Takui cHoci® mnopymeHe poOOTOdaBIEM, € HEMOXKIHUBUM.
[MigcumtoroTs Take BpaxxeHHs 1 monoxenns ct. 4 L{I1K, koTpa qoryckae 3aXucT mnpasa cy-
JIOM JIHIIIE Y CIIOCi0, mepeadadeHuii 3akoHoM [12].

Brim, Take Bpa)XeHHS CIIil BU3HATH TOMUJIKOBUM, SKIIO B35TH JI0 yBaru HactymHe. B
Hayli MpaBa TPUBAIMK Yac BEAETbCS IMCKYCisl LIOAO MicIHs MpaBa Ha 3axMCT. Xoda
OKpeMi HayKOBIIi BBa)KaloTh, 1[0 MPaBO Ha 3aXHCT JI0 3MICTy CyO’€KTHBHOIO NpaBa HE
BXOJUTB, & iCHY€ SIK caMOcCTiiiHe cy0’€eKTUBHE MPaBO, IKE BUHUKAE Y BUNIAAKaX TOPYIICH-
Hs1 200 OCIIOpIOBaHHS MpaBa, Ta 32 YMOBH, 10 3aKOHOM TepeadaueHa 0XopoHa bOro mpa-
Ba [13, c. 29-30; 14, c. 11-12], 3a3Buuail mpaBO Ha 3aXUCT PO3TIISAAETHCS K €IEMEHT
Oyap-sKOro cy0’€eKTUBHOTO MpaBa, sike (MpaBoO Ha 3aXHCT) BUIUIMBAE 3 CAMOI HOT'O MPHUPO-
i [15, c. 160; 16, c. 172]. Taka mo3uilis TUM OLIBIIIE 3aCTYTOBYE HA MMIITPUMKY, 110 BUK-
JIOYEHHST 31 3MICTY CyO’€KTMBHOTO IpaBa TaKOro HOrO ENEeMEeHTY, SK MOXJIHMBICTh
3BEpPHEHHS /10 IOPUCOUKIIMHAX OpraHiB 3a 3aXMCTOM PEIITH IOPHUIUYHUX MOXKIIMBOCTEH,
0 CKJIaJaloTh 3MICT [BOrO TMpaBa, 3poOMI0 O HEMOXKIMBUM PO3MEKYBaHHS
Cy0’€KTHBHOTO MpaBa Ta CyMDKHHMX 3 HMM IPaBOBUX KaTeropii (30kpema, — iHTepecy),
ke (PO3MEXYBaHHS) 3IIHCHIOETECS cCaMe 32 KPUTEPIEM MOXKIHUBOCTI UM HEMOMJIHBOCTI
3axHCTy TIEBHOrO MparHeHHst ocoou. ToMy ciil MOroauTHCs 3 TUM, IO HaJAaHHS EBHUM
MparHeHHsIM 0coOU cTaTycy Cy0 €KTHBHOTO MpaBa OZHOYACHO O3HAYA€ HAALIECHHS TaKoi
0co0M TpaBOM 3BEPHYTUCS JO CyAy 3 BHUMOTOI0 PO 3aXMCT LBOIO IparHeHHs, a
BIJIMIOBIIHO — YNOBHOBAaXXY€E CyA 3aJOBOJLHHUTH 3a HAsBHOCTI MiACTaB TaKy BHUMOTY. 3a
TEpMIHONOTiI0 aBTOPIB METOAOJOTII TAyMadeHHs aKTiB 3aKOHONABCTBA, IO Ha Leil yac
PO3POOISETHCS, PABOBI MPHUIIKCH, AKI HAZAIOTh yIIPaBHEHIH 0co0i MpaBo Ha 3BEpHEHHS
70 CYAy 3a 3aXHCTOM IOpPYIIEHOrO MpaBa Ta YIMOBHOBAXKYIOTh CyJ Ha PO3TJA CHOpY Ta
3aJJ0BOJICHHSI BUCYHYTOI BUMOTH, HEMPSIMO BUILIMBAIOTH i3 MPABOBUX MPHUIHKCIB, L0 MPsi-
MO BCTaHOBIIOIOTH CY0’€KTUBHE MPABO, Ta BUSBIISIIOTHCS MPH TIyMayeHHI BUCHOBKOM Bif
MOIEPEAHBOr0 TIPABOBOTO SBUINA (Cy0’€KTUBHOTO IMpaBa) 10 HACTYIMHUX IPaBOBUX SBHUII
(mpaBa Ha 3BEpHEHHS 10 CYy 3 BUMOI'OIO MO 3aXUCT CyO €KTUBHOTO MpaBa Ta MOBHOBA-
KEHHS Cy[ly 3aJ0OBOJIbHUTH TaKy BUMOTY) [IHB., Hamp., 17, c. 78-90].

Otxe, HeMae OyIb-SIKMX MiICTaB CTBEPAKYBAaTH, IO 3aJ0BOJICHHS CYIOM BHMOTH
MpaliBHUKa PO BKIIOYEHHS 10 rpadiky BiAIYCTOK BiZOMOCTEH MPO YepProBicTh HAAAHHS
HoMy BiONMyCTKH (KOJH TPYAOBI BIAHOCHHHU 3 HOro y4acTO BHHUKIM IICJIS CKITaJaHHS
rpa¢iky BiJIIyCTOK Ha MOTOYHUI pik) abo Mpo HaJaHHS HOMY BIANMYCTKH y BU3HAUYCHUN
HUM a00 3aKOHOM 4ac (KOJIU BiJIIOBiTHE IIPABO IMpaIliBHUKA HE BPaxOBaHO NIPU CKIIaJaHHI
rpa¢iky BIANYCTOK 1 BiINOBIOHO HeH Tpadik MiuArae KOPUTYBAaHHIO) € HEMOMKIMBUM
BigmoBiaHO 1o cT. 4 LIIK, amke Taki cnocoOH 3aXMCTy MOPYIIEHUX YU TaKUX, 10 HE BU3-
HAIOThCA, TPYAOBHUX IpaB He nependadeHnii 3akoHoM. Criocobu 3axucTy, Ipo SKi iixerbes,
3aKOHOM TiependaveHi, ajge HUITXOM HENpSAMOro BCTAHOBJIEHHS BiAMOBIIHMX IPaBOBHX
MPUITUCIB, Yepe3 IO 1 BAHUKAE MOMUIIKOBE BPa)XeHHs, PO sIKE HaeTbes. 3ayBakuMo, 110
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Yyepe3 BUKIAJCHE B 3HAYHIM YaCTHHI TT030aBISIOTHCS CEHCY i MPOMO3MUINII 00 3aCTOCY-
BaHHS monoxeHb LluBinbHOrO Kopekcy Ykpainu [18] Ha mincrasi cr. 9 UK mo BigHOCHH
LI0/I0 3aXUCTy MOPYIIEHUX TPYJOBUX MPaB, Ha sIKi B IiH CTAaTTi 3a3Havyanock [1; 2, c. 53].

BucHOBOK mpo HempsiMe BCTaHOBJIEHHS CYOOBUX CIIOCOOIB 3axHCTy IpaBa Ha
BIJIIIYCTKY CTOCYETHCS 1 BUMAAKIB, KO poOOTOdaBeLb 3alepeuye MpaBo MpaliBHUKA Ha
oJiepKaHHs BIIYCTKH y ITEBHUI Yac. Y TOBHOBaXKe€Ha 0c00a (IIpalliBHUK) 3a TaKUX 00CTa-
BUH BIIPaBi, HA HAIly JyYMKY, 3asBHTU B CyJli BUMOT'Y IIpO BU3HAHHS HOTO MpaBa Ha Ofep-
KaHHS BIIMYCTKH y NEBHHMH 4Yac. 3aJJOBOJICHHS TaKoi BUMOTH yCyBa€ PO3ODKHOCTI MiX
pobOTOAaBLEM Ta MPALiBHUKOM 100 HAsIBHOCTI B OCTAHHBOTO MPaBa, MpO SIKE HAETHCA.
OTxe, Taka BUMOra TakOX Ma€ BU3HABaTHCh €PEKTHBHHM CIOCOOOM 3aXHCTy IMpaBa Ha
BIJMIYCTKY, OCKUIBKM BH3HAYMBIIMCH Yy 3MICTI MpaB TpamiBHUKA Ta BiAMOBIIHUX
000B’sI3KiB Ha CBOEMY 0o01Ii, poOOTOaBelb, 32 3BUYAHHUX OOCTABUH, BUMYILICHUH Oyme
BpaxyBaTH BUMOTY NpaliBHHKA Yy Tpadiky BiAmycToK. B pemTi BunaakiB mpamiBHUK HE
nmo30aBieHNi TpaBa 3BEPHYTHUCS JI0 CYAY 3 OAHIEIO 13 BUMOT, SIKi PO3IIISAAIICh BUIIIE.

BukianeHe € mincTaBoro s BIAMOBIAHKUX 3MiH Y MPaB03acTOCOBYill (Hacammepen, —
CyZOBill) mpakTuli. Ajie 3 ypaxyBaHHAM CIEIU(IKA TPyJOBUX MPABOBIIHOCHH, 3 OTJISAY
Ha iX MOMMUPEHICTh Ta Cy0 €KTHWUN CKJIaJ, HEBINKIAJHWM 3aBJaHHSM CIiJi BH3HATH i
BIJMIOBiIHE KOPUTYBAaHHs aKTiB 3aKOHOAABCTBA MO Mpalio, 10 BCTAHOBIIOIOTH MPaBO
MpaliBHUKIB HA BIAMYCTKY Ta BU3HAYAIOTh OPAIOK 3aXHCTY TPYAOBUX IMPaB.

3okpema, 1o 3akony ,,IIpo Binmyctku” Ta Konekcy 3akoHIB mpo Mpario Ciix BKIIO-
YUTH TIONOKEHHS, fAKi O MPAMO BCTAHOBJIIOBAJIM TNPaBO NpAL[iBHUKA 3BEPHYTHCS 3a
BIJMOBIAHNX OOCTaBUH A0 CYAY UM KOMICIi 3 TPYAOBHX CHOPIB 3 BUMOTOIO PO BKJIIOYEH-
Hs 10 rpadiky BiIIyCTOK BiIOMOCTEH PO 4eproBicTh HaAaHHS Mpal[iBHUKOBI BiAIIYCTKH,
po HaJaHHS MPALiBHUKOBI BIAMYCTKN Y BU3HAUCHUH HUM a00 3aKOHOM Hac, PO BU3HAH-
HSl HasIBHOCTI Y MpaliBHUKA TIpaBa Ha BIAMYCTKY Yy BU3HAUEHHH HIM a00 3aKOHOM 4ac.

3 MeTOI0 BJOCKOHAJICHHS IOPAAKY HaJaHHA MPalliBHUKAM BiJIIyCTOK HEOOXiIHOIO € 1
peBi3is uMHHHX TpaBoBUX NpunuciB Komekcy 3akoHiB mpo mpamto Ta 3akoHy ,lIpo
BIIIYCTKH, AKi BCTAHOBIIOIOTH MPaBOBI HACIIAKH MOPYIIEHHS POOOTOAABLEM TaKOIr'O
MOPSIIKY Ta HAJAalOTh NpalliBHUKA MEBHI NMPaBOBI MOMIIMBOCTI, KOTPi, SIK BBaXA€THCS B
HAYII[i, TAKOXK CIPMOBAHI HA 3aXMCT NPABA Ha BiANYCTKY. Merses npo monoxenss m. 1-2
yactuan niepmioi cT. 80 K3mnll Ta n. 1-2 wactunu nepmoi cr. 11 3akony ,,[1po BigmycTkn”.
Humu, 30kpema mnepenbavaeThcs, IO MIOpiYyHA BiAMycTKa Mae OyTH Ha BHUMOTY
mpaliBHUKa TIepeHeceHa Ha IHIIMHA Mepiof, SKIIO poO0OTOdaBelb MOPYLIMB CTPOK
MOBiJOMJIGHHSI TpAaliBHUKA PO 4Yac HaJaHHA BIANYCTKH a00 HECBOEYaCHO BUILIATHB
MpaLiBHUKOBI 3apO0ITHY IUIATY 32 Yac MIOPiYHOI BiJITyCTKH.

[epmmm nedekToM MONOKEHb, 0 aHATI3yIOTECS, € T€, 0 BOHH CTOCYIOThCS JIUIIIE
LIOPIYHMX BIOMYCTOK, X04a HHUMH KOJIO BIIIYCTOK, 3a HYac SKHX 3a MpaliBHUKaMu
30epiraeTbes cepenHiil 3apoOiTOK, HE BHUYEPIYETbCA. 10X TONOXKEHHS M. 2 YaCTHHU
nepmoi cr. 80 K3nll mano 0 mommproBaTuch Ha BCi BUAW BIAMYCTOK i3 30epeKeHHAM
3apo0iTHOI TIaTH KpiM THX, IITbOBE MPU3HAUCHHS SKUX BUKIIOUYAE iX mepeHeceHHs. ['o-
JIOBHUM k€ JeheKTOM LHX TOJIOKEHb € iX o4eBHIHA HeeeKTHBHICTb, aJlKe peaizamis
MpaLiBHUKOM TpaBa BUMaraTd IMepeHeceHHs MOPIYHOi BiAIYCTKH Ha iHIIHMHA Mepiof, Mmo-
nepie, CTBOPIOE eeKT ,,3a4apOBaHOr0 Koa”, a Mo-Apyre, — € MOXKIUBOIO JIUIIE 38 YMO-
BU, II0 poOOTOJaBeLb MPUIMHUTH MPOTHIIPAaBHI Oii Ta MOTOJWTHCS Ha TEPEHECCHHS
BiJITyCTKHU.
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Edexkr ,,3auapoBanoro kona” BUHHKA€E TOMY, IO peastizallis IpaliBHUKOM IpaBa 3asi-
BUTHU BHMOTY IIPO MEPEHECEHHs MOPIYHOI BIAMYCTKY Ha iHIIUI Nepiof], € HEIOCTATHHOIO
JUIsl TIOHOBJIGHHSI HOro mpaBa Ha OJEpXaHHS BIINYCTKH. AJDKe, K BXKE 3a3Hadanocs,
nepio HaJaHHA IIOPIYHMX BIAMYCTOK JETEPMIHYETHCA 3MICTOM TIpadiky BiAMyCTOK,
MpaliBHUK, Ha BUMOTY SIKOTO BiIOYJIOCS NepeHeceHHs BiAMyCTKH, Oyae BUMYLICHUI BH-
MaraTd BiZ poOOTOmaBIsl BUMHEHHS NOAATKOBO HU3KM Iii: poOOTOAaBElb Mae€ BHECTU
BIJMOBiAHI 3MiHU A0 rpadiky BiIMyCTOK 3 THUM, 1100 BU3HAYUTH HOBY UEpPrOBICTH OfEp-
KaHHS BiAIyCTKH TNPAIiBHUKOM; CBOE€YACHO 3JIMCHUTH TMOBIJOMJIEHHS IpaliBHUKA MPO
HOBHU TEpMIH HaJaHHS BIAMYCTKH Ta BUIUIATUTH MPALiBHUKOBI 3apo0iTHY IJIATy 3a 4ac
BiMycTKU. Bce 11e € MOXIIMBHUM JIHIIE 32 HAssBHOCTI J0OPOI BOJi pOoOOTOIABIA 1 iICTOTHO
YCKJIAZHIOE 3MIiCT B3a€MHHX 3000B’S3aHb CTOpPIH TPYAOBHUX NPAaBOBIIHOCHH HABITh 3a
HasBHOCTI Takoi Bomi. B pas3i x 1 (Boni po0OTONABIIS) BiICYTHOCTI BUMOTa PO TMepeHe-
CEHHS 4Yacy BiIYCTKH, SIKIIO BOHA i OyAe 3aJ0BoJIeHA, HE 3laTHA CHPHUATH (PaKTUUHIN
peamizamii npaliBHUKOM MpaBa Ha BigmycTky. Jlo TOro , mpaBo BUMaraTH MEpeHECeHHs
BIJIYCTKH Ha iHIIWH mepion He € eeKTUBHUM CIOCOOOM 3aXMCTy MpaBa Ha BiOIIyCTKY,
KOJTM MIIeTbCsl PO BIAMYCTKH, Yac HAAAaHHS SIKMX BU3HAYAETHCS MPaliBHUKOM abo 3aKo-
HOM.

Tox nonoxennst yactunau nepmoi cr. 80 K3nll i cr. 11 3akony ,,IIpo Bigmyctku”
MaloTh OYTH iICTOTHO CKOPUTOBaHi. 3aMiCTh BCTAHOBJIEHHX B HAa3BaHUX 3aKOHOJABUMX aK-
Tax Ha [ed yac MOJOKEHb JOUUIBHO Oyi0 O BCTAHOBUTH, IO B Pa3i MOPYLIEHHS CTPOKY
MOBiJOMIJIEHHS 200 BUILIaTH 3apOOiTHOI MJIaTH MPAliBHUK Ma€ MpHHAMHI paBo BUOOPY
crmoco0y 3axucry: abo peanizyBaTH Ti HOBHOBa)XEHHS, L0 HAJAIOThCS HoMmy 3apas, abo
peaizyBaTH MpaBo Ha BIAMYCTKY Y TOM 4ac, KWW B)K€ BU3HAUYEHHWN BiANOBiAHO A0 CT. 79
K3nll, i ogHOouacHO 3BEpHYTHCH A0 pOOOTOHABIS 3 BHUMOIOI MPO CIUIATy MEBHOI
T'POLIOBOi CYMH SIK CaHKIIIi 3@ MOPYIIEHHS, SKOTO MPUITYCTHBCA POOOTOAABELb.

Ha namy nymky, mpono3uii oo npaBo3acToCyBaHHs Ta peKOMEHIALli] 010 BIO-
CKOHAJICHHS YNHHUX aKTiB 3aKOHOJABCTBA MPO IPaIf0, BUKIAJCHI B JaHIi CTaTTi, B pasi
ix peamizarlii, 31aTHi, 3 OAHOTO OOKY, ITIIBUCUTH BiIMOBIIHICTh CYJIOBOI IPAKTHKH 3aKO-
HOJABCTBY, a 3 iHIIOro 00Ky, — OyIyTh CHPHUATH MiABULIEHHIO e€()EKTUBHOCTI MPaBOBOTO
peryJIIoBaHHS TpPYIOBUX BIJHOCHH B3aralli, Ta 30KpeMa IPaBOBOTO pETYIIOBAHHS
BIJITYCTOK Ta NOPAAKY BUPILICHHS iHANBIAYalIbHUX TPYAOBHUX CIIOPIiB.

BonHovac, nonokeHHs, BUKIaAeHI B CTATTi, MOXKYTh OyTH BH3HaHI MiAIPYHTSIM UIs
MOJABIIOrO TOTIHOIEHOT0 HAYKOBOTO aHalli3y BiANOBIAHOIO HOPMAaTHBHOIO Matepiaiy,
OIpaLOBaHHs Ha MOro migcTaBi OUTBII IPYHTOBHUX MPOMO3UIH 100 MPaB0O3acTOCyBaH-
HS Ta MpaBOTBOpYOCTi. Byno 6 BumpaBnaHuM, Ha HaIly OYMKY, SKOM MOJANIbII HAYKOBi
JOCIIKEHHS MpoOJeMu 3aXHCTy TpaBa Ha BIAMYCTKY 3IiMCHIOBAJHMChH B HANpsMKY
JOCITIKEHHS CYAOBUX CIOCOOIB 3aXUCTY MpaBa Ha OKPEMi BUIIU BIAIYCTOK, & TAKOXK IO-
3aCyJOBUX CIOCOOIB 3aXKCTY LBOTO MPaBa.
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Nownk

Conmn O.E. CyneOHas 3amuTa mpaBa Ha OTIYCK IO TPYZOBOMY 3aKOHOAATENb-
CTBY YKpPauHBI.

B cratbe ananmusupyercs mpobOiiemMa 3allUThl TPYAOBBIX IpaB PaOOTHUKOB. ABTOp
aHaTM3UPYyeT BO3MOKHOCTh CYA€OHOM 3alIUTHI TpaB paOOTHUKOB HA TOJyYEHHE OTITyCKa
U CIOCOOBI, C IOMOIIBIO KOTOPBIX TaKasl 3aIlldTa MOXKET COBEpIIATHCS. ABTOpP AENacT BbI-
BOJl, YTO HEAOCTATOYHO TOJIBKO YCTAHOBUTH 3TO MPABO B 3aKOHOAATEIBCTBE, HEOOXOIUMO
TaKXKe 3aKpernuTh ) (QEKTUBHBIN MEXaHU3M pean3alry STOro Mpasa.

KimoueBbie croBa: cyneOHas 3amuTa, mpaBo Ha OTIYCK, paOOTHUK, paboTonaTeNb.

Sonin O.E. The court protection of the the right of leaves according to labour
legislation.

The problem of the protection of labour rights of the wokers are analysed in the
article. The author analyses possibility of the court protection of the worker’s leaves and
ways of this protection. The author makes conclutions, that insufficiently only fix this
right in law, it is necessary, that was effective mechanism of the realization this right.

Key words: court protection, right of leave, worker, employer.

Haniiiia o pepakii 01.04.2008 p.

116



VYuensle 3anucku TaBpu4eckoro HalMOHaAbHOrO yHUBepcureTa uM. B. 1. Bepnanckoro

Cepust «lOpuanaeckne Haykm». Tom 21 (60), Ne 1. 2008 r. C. 116-122.

XO3ANCTBEHHOE MPABO

YOK 347.4

Beknposa 3.3.

NMPABOBBIE ACIMEKTbI JIMLEH3NPOBAHWA KAK CIMTOCOBA
FOCYOAPCTBEHHOIO PEIMYNIMPOBAHUA XO3ANCTBEHHOW
AEATENBbHOCTN B COEPE OBPALWEHNA C OTXOAAMU

CraTbhsl MOCBSIICHA MCCIICIOBAHMIO JIUIICH3UPOBAHUIO KaK CIIOCO0a roCyapCTBEHHO-
rO peryJupoBaHus XO3IHCTBEHHOM MesITENbHOCTH B chepe obparieHus ¢ orxomamu. Omn-
peneneHbl MOHATHS TOCYAapCTBEHHOI0 PEryIMPOBAHUS XO3HCTBEHHON MESITENBHOCTH B
cepe oOpaIleHUs ¢ OTXOJaMH, JTUIICH3UPOBAHUE X03HCTBEHHON MEITENBHOCTH B chepe
obpartieHust ¢ 0TXomamMu. ApryMeHTHPOBaHa HEOOXOIUMOCTh 3aKOHOAATEILHOTO 3aKper-
JICHUST 00SI3aHHOCTH CYOhEKTOB X03SHCTBOBAHUS TIONYUUTh JIUIICH3UIO HA OCYIIECCTBIICHHE
XO3AHCTBEHHON JEATENLHOCTH B cepe 0OpaIleHHs ¢ OTXOAaMH, YCOBEPIICHCTBOBAHBI
MPUHITUITBI TOCYAaPCTBEHHOM MOMUTHKH B chepe 00paIieHus ¢ OTXOaMH.

KimoueBbie cioBa: XO3sIMCTBEHHAS JCITENBHOCTh B cdepe 0OpalieHus ¢ OTXOJaMH,
JIUIICH3UPOBAHHUE XO3SMCTBEHHOM MEITENBHOCTH B chepe oOpallieHust ¢ OTXOJaMHU, TOCY-
JapCTBEHHOE PEryIMPOBaHHUE JTHIICH3UPOBAHMS XO3SUCTBEHHON IEATENIbHOCTH B cdepe
oOpaIeHust ¢ OTXOJaMH.

lNocynapcTBeHHO-IPaBOBOE BO3JCHCTBHE HA SKOHOMUKY M XO3SUCTBCHHYIO JESITCNb-
HOCTh TIPHUCYIIE TOOOMY TOCYAapCTBEHHO-OPTaHU30BAaHHOMY OOIIECTBY, ITOCKOIBKY
yIpaBlieHHe OOIIESCTBEHHBIMU JENIaMU SIBISETCA OOBEKTUBHO HEOOXOAWMEIM YCIOBHEM
ero cymiectBoBaHus. HeoOX0oMMMOCTh BMEIIATEECTBA TOCYIaPCTBEHHBIX OPraHOB B XO-
3SIMCTBEHHYIO JCSITEILHOCTh O0YCIOBICHa 00BEKTUBHBIMU HHTEPECAaMH OOIECTBA, CPEAH
KOTOPBIX: 00ECIEeUYeHNEe TOCYJapCTBEHHBIX M OOIIECTBEHHBIX TMOTPEOHOCTEH; MPHOpHUTE-
TOB 3KOHOMHYECKOTO W COLHAIBHOIO Pa3BUTHS, peaiu3alis CBOOOIBI MpeArpuHUMA-
TEIBbCTBA;, COOJIOJICHUE ONPEACIICHHOr0 TMOpSJKa, KaK BO BHYTPUXO3SHCTBEHHOMN
JESITENbHOCTH, TaK U IIPU OCYLIECTBICHUHU BHEIIHEAKOHOMUYECKOM NEeATEIbHOCTH.

locymapcTBo s peanu3aluyl 3KOHOMUYECKOM MONUTHKH, HCIOIHEHUE LETEBBIX
SKOHOMHYECKHX M COIMAJBHBIX MPOrpaMM MPUMEHSET pa3HOOOpa3HbIe CIIOCOOBI TOCY-
JAPCTBEHHOT'O PEryTUpPOBaHUS JIMIICH3UPOBAHUE, MATCHTOBAaHUE, CepTU(UKAIHS, CTaH-
naprusanus u T.7 [1]. Cpenn KoTOphIX, HMEHHO, JIUIICH3UPOBAHUE CITY)KUT 00CCIICUCHUIO
€/IMHOM TOCYAapCTBEHHOMN MOTUTHKH B chepe X03IHUCTBOBAHUS U 3aIUTE IKOHOMUYECKUX
Y COIMABHBIX HHTEPECOB TOCYIapCTBa, O0IIECTBA M OTACIBHBIX TOTPEOUTEICH.

Ha cerogusimauii geHb B YKpauHE OCYIIECTBIISICTCS BHEIIHEIKOHOMHUYECKOE, Ba-
JIIOTHOE, 0AHKOBCKOE, MHBECTUIMOHHOE, MATEHTHOE (B Chepe MHTEIUICKTYaIbHON COOCT-
BEHHOCTH), JHUIICH3UPOBAaHUEC KAHAJIOB BEIIAHUS W JAPYTrUe BUJBl JIMIICH3UPOBAHMSL
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OTHOCHTENBHO BHJIOB JIMIIEH3UPOBAHMS, KOTOPHIE OCYIIECTBISIOTCS Ha OCHOBaHUM OT-
JENBHBIX 3aKOHOAATENBHBIX aKTOB, TO TYT MOJHO BBLAEIUTH TPYIIY 3aKOHOAATEIBHBIX
aKTOB HaIpaBJICHHBIX Ha oOecriedeHne SKOJIOTHIecKor Oe3onacHocT: HampumMep, Konekc
VYkpauHsl 0 Heapax, 3akoH YkpauHsl «O0 oTxomax», 3akoH YkpauHsl «O0 HCIonb30Ba-
HUS AIEPHON SHEPTUU M PaIOaKTHBHOM Oe30macHOCTHY, 3akoH YkpauHbl «O paspemnn-
TENBPHOU [NESITENbHOCTH B cdepe WCIONb30BaHUs SACpPHOW >Heprum» W T.4. [IpaBoBas
MpUpoJa JULEH3UPOBAaHUS, KOTOPOE pEraaMeHTHPYeTCs YKa3aHHBIMH HOPMAaTHBHBIMU
aKTaMH, SIBJISIETCS HENPEANPUHUMATENBCKOM, a HKOJOTMYECKOM, 4TO JaeT OCHOBAHUE BeC-
TH pedb OSKOJIOTMYECKOM JIMIEH3UPOBAaHUS KaK OTAENBHOM BHJAE JUIEH3UpoBaHusi. B
CBOIO Ouepelb, IMIEH3UPOBaHKUE B cpepe oOpalleHus C OTXOIaMH OTHOCHTCS K 3KOJIOTHU-
YECKOMY JIMLIEH3UPOBAHHIO U 3aCITyKHBAET 0COOOr0 BHUMaHHUS.

Obparienue ¢ 0TX0AaMHu MpeACcTaBisieT co00i NelCTBUS HAllpaBJICHHBIC HA TPENOT-
BpallleHre 00pa30BaHUsl OTXOMIOB, X cOOp, MEPEBO3KY, XpaHEHHE, epepadoTKy, YTHIH-
3alMIo, yoaJieHne, 00e3BpeXMBaHHE W 3aXOPOHEHHE BKIIOYAs KOHTPOIb 3a OSTHMH
olepanysIMHU ¥ HaJ30p 32 MecTaMu yaaneHus orxonos. [ToaToMy, mpaBoBoe peryiaupoBa-
HUE 00paleHns C OTXOJaMH OXBaThIBAET IMPOKUI KPYyT IEHCTBUH, ONpeAeNeHHBIX TOHS-
THH W TPaBOBOE COAEPKAHME KOTOPBIX MPEOYCMOTPEHO B  YTWIM3aLMOHHOM
3aKOHOAATEeNbCTBE. Tak, HalpuMep: cOOp OTXOAOB - 3TO AESATEIBHOCTD, CBSI3aHHAS C U3b-
SITHEM, HAKOIJICHHEM, Pa3MEIIEHHEM OTXOMOB B CIELUAIBHO OTBEACHHBIX MECTax WIH
00beKTax, BKIIOYAONIas COPTUPOBKY OTXOJOB C LIENb JaJbHEHIIEH yTUIN3aluy WU yaa-
JieHust; 00paboTKa MK mepepadoTKa OTXOAO0B MPEACTaBIsieT COOO0H OCYIIECTBIEHHUE JIIO-
OBbIX TEXHONOTUYECKUX OMEpalyii, CBA3aHHBIX C U3MEHEHHWEM (PU3MUECKUX, XUMHUUECKHX
WM OMONIOTHYECKUX CBOMCTB OTXOMOB, C IENbIO MOATOTOBKH UX K DKOJIOTHYECKH 0e30-
MAaCHOMY COXpaHEHHIO, epeBO3Ke, yTHan3auuu u T.1. [Ipobnema oOparieHus ¢ oTxogaMu
JaBHO TMepelIarHylia HaluOHAIbHBIC TPAaHUIIBI M IpHoOpena riiodanbHbIi Xapakrep [2]

B VYkpaunne B nepros cTaHOBIEHUS M Pa3BUTHSI PEIHOUHBIX OTHOIIEHUH ITTaBHBIM Ha-
MpaBJIeHUEM YCOBEPLICHCTBOBAHUS MPAaBOBOTO PEryIUPOBaHHUA OOpaIIeHUs! OTXOAOB SIB-
nsiercst o0ecriedeHue ero HEelOCTHOCTH 3a CYeT €MHBIX MOAXOA0B K JUICH3WPOBAHUIO.
Hcnonp3oBaHue yKkazaHHOTO CIIOCO0a roCcyJapCTBEHHOTO PEryJUpOBaHUS XO3SHCTBEHHON
JeATeNIbHOCTH, B 00IIeM, U B cdepe oOpalieHusi ¢ OTXOIaMH BBISBUJIO PsJ aKTyalbHBIX
npobiieM Kak TeOPEeTUYEeCKOro, Tak U MPaKTHUECKOTO XapaKTepa: OTCYTCTBYET 3aKOHOa-
TEIbHOE OMNpEAEIEHUE IOHITHA «TOCYJapCTBEHHOIO PEryIMpPOBaHUSA XO39HCTBEHHON
JeSITEIbHOCTH», HE YCOBEPIIEHCTBOBAHO MPAaBOBOE PETYIUPOBAHUE JIMIIEH3UPOBAHHS B
cdepe obpalieHHs ¢ OTXOJaMHU B Ka4ecTBe croco0a TocylapcTBEHHOTO peryJupOBaHMUS.
[TpuunHON NaHHBIX SBJICHUM SBISETCS, MPEXKIE BCEro, HEAOCTaTOYHAS pa3paboTKa HOp-
MaTHBHOH 0a3bl, periaMeHTHPYIOLIel TOCYyAapCTBEHHOE PEryIMPOBAaHUE XO3HCTBEHHON
NeATeIbHOCTH, Ha YTO HEOJHOKPAaTHO oOpamajii BHHUMaHHUE B CBOMX HCCIIEIOBAaHHUAX
B.Mawmyros, I'.3namenckuii u np. [3, cr.5-21]. OnHako JaHHBINA BOIPOC HE MOTYYMII JIO-
THYECKOTO 3aBEpLICHUS, U MOITOMY MpobieMa YCOBEPLICHCTBOBAHUS 3aKOHONATEIHCTBA
0CTaercs HEepEUICHHOM.

Lenbio AaHHOTO MCCIEAOBaHMS SBISETCS Pa3pab0oTKa TEOPETUUECKUX OCHOB M pas-
paboTka MPaKTHYECKUX PEKOMEHAALMH OTHOCHTENbHO YCOBEPILIECHCTBOBAHUS IPaBOBON
peryiaMeHTaluy JTHLIEH3UPOBAHUS XO3IHCTBEHHON NESITENbHOCTH B cdepe obpaimeHus c
OTXOJAaMH.
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Haunem c onpeneneHus MOHSATUN «XO3HCTBEHHAS IEITEIBHOCTE» U «X03sICTBEHHAS
JeSITETLHOCTD B chepe 0OpaIIeHUs C OTXOAAMIDY

[TonsiTue «x034KlCcTBEHHAs ACITENBHOCTY coaepKuTcsa B cT.3 XoszsiictBeHHoro Ko-
JIeKca YKpauHbI MPECTABISICT CO00H AeITeNbHOCTh CyOhEKTOB X03HCTBOBAHUS B cepe
OO0IIIECTBEHHOT'0 TPOM3BOJICTBA, HAMPABJICHHAS Ha M3TOTOBJICHUE U PeaTn3alliio TPOIyK-
1MW, BBITIOJHEHUS paboT JMOO0 MPEJOCTaBICHHUS YCIYT CTOMMOCTHOro xapakrepa [1]. K
COKaJICHUIO, B JICUCTBYIOIIEM YKPAaHMHCKOM 3aKOHONATEIbCTBE COACPKATHCA Pa3HBIC OI-
peaeneHus TaHHOTO OHATHS.

3akoH YkpauHbl «O JHIEH3UPOBAHUU OMPEICICHHBIX BUJIOB XO3SIMCTBEHHOU aes-
TEIBHOCTHY» OIPENENSIET X03SIMCTBEHHYIO IEITEIbHOCTD, KaK JII00YI0 NeITeIbHOCTh, B TOM
YHCIie TPEIIPUHUMATENBCKYIO ACITEIBHOCTh IOPUANYCCKUX JHI], a TaKke (PU3NIeCKUX
U1 — CyOBEKTOB TPEANPUHUMATEILCKONW JCATEIBHOCTH, CBS3aHHYIO C IPOU3BOJICTBOM,
M3TOTOBIIGHUEM MPOAYKIIMH, TOPTOBJICH, MPEAOCTABICHUEM YCIIYT, BBITIOTHCHUEM PaboT
[4]. B otnuume oT 00IIEro onpeaeneHus: X03sMCTBEHHON ACSITEIbHOCTH, COJIEPKAIIEroCs
B XozsaiictBeHHOM Kojaekce Ykpaunbl, 3akoH YKpauHbl «O JHIICH3UPOBAHUH OIpese-
JIEHHBIX BUJIOB XO3SUCTBCHHOHN ACATEIBHOCTHY [5] CONEPKUT OMpeeeHue, KOTOPOE HC-
MOJIb3yeTCs C LEISIMU JTaHHOTrOo 3akoHa. OTHOCUTENBHO XO3SHUCTBEHHOH NEATENbHOCTU B
chepe obOpaieHust ¢ orxonamu, 3akoH YKpawHbl «O JHIICH3UPOBAHHUU OINPENCICHHBIX
BHJIOB XO3SIICTBEHHOM JESTEIHHOCTUY HE COACPKUT OMPECICHUE YKA3aHHOTO MOHATHUS, a
BBIJICISCT JIULIb €€ BUIbI, KOTOPBIC MOJICKAT JIMIICH3UPOBAHUIO, & UMEHHO: 3arOTOBKA,
00paboTKa OTIENBHBIX BHUJIOB PECYPCHO-IIEHHBIX OTXOMIOB, COOp, 3arOTOBKA OT/EIBHBIX
BHJIOB OTXOJIOB B KaueCTBE BTOPUYHOTO CHIPhS; OINEpanuu B cdepe oOpaleHus ¢ orac-
HBIMH OTXOAaMHu; cOOp, MepBUYHAS 00pa0OTKa OTXOJIOB U JIOMA JIParoleHHBIX METaJIOB
Y JIparolicHHBIX KaMHelH OpraHOreHHOro 00pa30BaHUSs, MOITYIParoleHHBIX KaMHEH; 3aro-
TOBKa, MepepaboTka, MeTaLTyprudeckas 00paboTKa METAUTHYSCKUX I[BETHBIX M YEPHBIX
MeTaiuioB. To ecTh jeranbHasi OPMYITHPOBKA X03IHCTBEHHON NESITEILHOCTH B chepe 00-
palIeHHs C OTXOAaMHU OTCYTCTBYET.

Utak, aHanu3upys nonokeHust 3akoHoB YKpauHbl «O0 otxomax», «O0 oxpaHe OK-
pyaromeil TpuponHoi cpens» [6], a Taroke nmocranoBieHus: Kabunera MunuctpoB Yk-
paunbl «O TiepeYHE BUJOB JCSITEIHBHOCTH M OOBEKTaX MPEICTABISIFOIINX IMOBBINICHHYIO
SKOJIOTHYECKYI0 OMacHOCTb» [7], MOXHO CAENaTh CICAYIOIUNA BBIBOA. XO3sIMCTBEHHAs
JeSITETLHOCTh B chepe 0OpaIlieHHus ¢ OTXOIaMHU — 3TO ACATEIBHOCTh CyOBEKTOB XO3SHCT-
BOBaHUs B c(epe oOpalleHUs ¢ OTXOAaMHM, HalpaBJIeHHAas HAa oO0pa3oBaHue U cOOp OTXO-
JIOB, TIPUMCHEHUE OTXOJOB JUIS MPOU3BOJCTBA TOBAPOB, BEITIOIHEHUS PabOT, OKa3aHUs
yCIyT, 00e3BpeKUBAHNE, TPAHCIIOPTUPOBAHUE U Pa3MEIEHIE OTXO0JIOB.

Hapsiny ¢ onpeneneHreM MOHATUNA XO3SHCTBEHHON AESITEIBHOCTH U XO3SUCTBECHHON
NESITETLHOCTH B chepe 0OpalieHUs ¢ OTXOJaMH HE MCHEE aKTyallbHbIM SIBIISICTCS TOJKO-
BaHUE MOHATUN «TOCYJAPCTBEHHOE PEryIHMPOBAHUEY, «TOCYAAPCTBEHHOE PETYIUPOBAHUE
XO3SICTBEHHOM NEeATENbHOCTUY, «TOCYAAPCTBEHHOE PETYIUPOBAHUE XO3SMCTBEHHOM Nesi-
TEIBHOCTH B c(pepe oOpaleHus ¢ 0TX0IaMu.

[Ipobnema onpeneneHusl yKa3aHHBIX MOHIATUN MMEET Ba)KHEWIEE TEOPETUUECKOS H
MPaKTUYECKOe 3HaUYeHHE. BaXKHOCTh B HAYYHOM IUTaHE OOYCIIOBJICHA TEM, YTO PEIICHUE
JAHHOH MPOOJIEMBI TTO3BOJIUT OMPENCITUTH ITPABOBYIO CYITHOCTh TOCYAapCTBEHHOTO pery-
JIUPOBAHUS, COBOKYITHOCTh MPU3HAKOB JAHHOTO SIBJICHUS, OTPAHUYUTD €r0 OT TAKUX MOHS-
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THH, KaK TOCYJAapCTBEHHOE YIpaBJICHHUE, MPABOBOE PEryJIHMpPOBaHHE, TOCYJapPCTBEHHOE
BMEIIATENhCTBO U T.J. BaXHOCTh B MPHKIATHOM acleKTe OoO0yCIOBJIEHa TEM, YTO, BO-
MIEPBBIX, UCIOIB30BAaHUE TOTO WM HHOTO TEPMHHA B IMPABOBOM 3HAYECHUHU O00YCIABIMBACT
COOTBETCTBYIOIIHMIA €My TPaBOBOW CMEICI, & BO-BTOPBIX, POOIeMa ONpeAeTIeHIs JaHHOTO
MOHSITHS HETIOCPEICTBEHHO CBs3aHa C MPOOJIEMON HMCCICIOBaHUS, B OOIIEM, YKa3aHHOIO
SIBJICHUS, U JINIICH3UPOBAHUS KaK €ro crocoda, a Takke pa3paboTKOi peKoMeHaIuil oT-
HOCHUTEIBHO YCOBEPIIEHCTBOBAHUS 3aKOHOAATEILCTBA, PErJIAMEHTUPYIOIIETO TOCYAApCT-
BEHHOE PETYJIUPOBAHUE XO3SIMCTBEHHON IEITENLHOCTH B chepe 0OpaIeHHs ¢ OTXOJaMH.

OrpomMHO€ KOJIMYECTBO HOPMATHBHO-IIPABBIX aKTOB B CBOEM HA3BAHUU COJCPIKUT
CIIOBOCOYETAaHUE «TOCYJAapPCTBEHHOE PEryIMPOBaHUC ...», a Ha3BaHWE OONBIIMHCTBA W3
HUX HauyuHaeTcs co cloB «O rocyaapcTBEHHOM pErylUpoBaHUU...». OQHAKO ompeaene-
HUE TOHATHUS TOCYJapCTBEHHOE PEryIHpoOBaHUE OHHM HE conaep:kaT. MarepuaioM i HUc-
XOJHOTO aHajdu3a MOTYT MOCIYXUTh OINpPEACNICHUS COAepKaIlhecs B IOPUAMYECKUX U
SKOHOMHYECKHX CloBapsax. OqHaKo B OONBIIMHCTBE CIy4aeB FOPUANYCCKHE SHIIUKIIOINE-
JMYECKUEe M3JIaHUS HE COMIEPKAT KaKUX-HUOYAb ONMpPENCICHNUH TepMUHA «TOCYIapCTBCH-
HOE perynupoBaHuey». EIWHCTBEHHOE pEryjaupoBaHUE, PacCMOTpeHHOe B bonbiiom
IOPUUYECKOM CIIOBape, - 3TO «IIPABOBOE PErYIUPOBAHUE» KaK «IPOILIECC BIUSIHUS TOCY-
JapcTBa Ha OOINECTBEHHBIE OTHOIICHUS, TIOCPEIACTBOM IOPHIUYESCKUX HOpM» [8, ¢.524].
CoBpeMeHHBIM YKOHOMUYECKUN CIIOBApPh MPUBOAUT ABA OCHOBHBIX OMPEICICHUS TOHSITH
«rOCYIapCTBEHHOE PEryIMPOBAHKE SKOHOMUKI» [9, €.25]: 1)rocyaapcTBeHHOE peryanupo-
BaHHE DKOHOMHUKH — 3TO BJIHMSHHE TOCYJapCTBa Ha JCSITEIBHOCTh CYOBEKTOB XO3SIHCTBO-
BaHUS W PHIHOYHYI) SKOHOMHKY C IIEIbI0 OOeCTIeueHUs HOPMAJbHBIX YCIIOBUH IS
(OYHKITMOHUPOBAHUS PBIHOYHOI'O MEXAaHWU3Ma, PEIICHUS SKOJIOTHYECKHX WM COIUATbHBIX
mpobiieM; 2) rocylIapCTBEHHOE PEryJUpOBaHHE DKOHOMHUKHM — 3TO IEICHAIPABICHHBINA
MPOIIECC, KOTOPBIH 00SCIIeUnBACT MOAICPIKKY HIIM U3MEHEHHE YKOHOMUYECKHUX SBICHUN U
cBs3ei. Jpyrumu ciaoBamu, «peryiupoBaHUE) MPEACTaBICHO B Ka4eCTBE Mpoliecca yio-
PAIOYCHUS, CO3JaHMsl YCIOBUM s QYHKIIMOHUPOBaHUs 4ero-nmubo. To ecTh, Kak BUIHO,
SHUMKIIONEINYECKUE OMpPENeICHUs HE MPEACTaBIAI0T OJHO3HAYHOIO TOCYAAapCTBEHHOTO
PEryIupOBaHUs C IOPUIUUECKON TOUKU 3pEHUs. AHAIN3 UCIOIb30BAHUS TEPMHUHA «TOCY-
JApPCTBEHHOT'0 PETyJIUPOBAHUS» B HAay4HOH JUTEPAType CBUACTEILCTBYET, YTO YUCHBHIC
BBICKA3bIBAIOT Pa3HOOOpa3HbIC M WHOT/Ia MMPOTUBOPEYMBBIC APYT APYTY MHEHUS OTHOCH-
TENBHO CYIIHOCTH JAaHHOTO siBlicHHs. Tak B OOJBIIMHCTBE CIIy4aeB roCyIapCTBEHHOE pe-
TYyIUPOBaHUE TOJNKYETCA, KaK OTHAEIbHAas OTpacib TOCYAapCTBEHHOIO YIpaBIICHUA,
MPEICTABIISAIONAsl COOOM IIEeICHANPABICHHYIO OpPTaHU3YIONIYI0 JeITeIbHOCTh OPraHOB
TOCYJapCTBEHHOW BJIACTH, KOTOpas pean3yeTcsl MOCPEACTBOM CIEU(UICCKUX, TTPUCY-
IIMX TOJBKO €l MPaBOBBIX ()OPM U METOMOB, KOTOPBIE TOCYAapCTBO MOXET NMPHUMEHSTh
JUIIG B chepe IpeanpUHUMATELCTRA.

[Tpu 5TOM pakTHUeCcKH HE OepeTcs BO BHUMaHHE, YTO B COOTBETCTBUU cO cT.12 Xo-
3siictBeHHOro Komekca YkpauHbl rocyiapcTBO OCYILIECTBISIECT PEryIHMpOBaHHUE XO3SUCT-
BEHHON JesTenbHOCTA. OTOXACCTBICHUE NPEANPUHUMATENBCTBA C XO3AHCTBEHHON
JESITETLHOCTRIO TIPEICTABIISICTCS FOPUINIECKH HEeKOppeKTHRIM. HeoOxonuMo ykaszarhb, 4To
B cooTBercTBUU C 1.2 ¢T.3 XozsicTBeHHoro Konekca YkpauHsl JUIIb Ta XO35MCTBEHHAS
JeSITETbHOCTh, KOTOpasi OCYIIECTBISACTCS C IEIbI0 MOJYYCHUS MPUOBLTH SBISCTCS TPEI-
MPUHUMATEITECTBOM, OJIHAKO X03SHCTBEHHAS JCATEIEHOCTh MOXET OCYIIECTBISATLCS U 0€3
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LNy TOoMydeHHs MpUOBLIH (HeKoMMepUuecKas X03sicTBeHHas! iesTenbHOCTh). Hekoropeie
aBTOPBI TOJNKYIOT TOCYIapCTBEHHOE PETYIUPOBAHUE, KaK «OJIUTHKY, KOTOpas MOCPEACT-
BOM IPUMEHEHHS TOCYIapCTBOM CIIELHATbHBIX CPEACTB BIHSIET HA MOOOYHBIE PHIHOUHBIC
coObITHA» [10], OO «...MpaKTHYECKH BCe (PYHKIHH rOCyJapCcTBa, CBA3aHHBI C YKOHOMU-
KO-COLMAIBHON ACATEIBHOCTHIO M MPHU3BaHbI 00ECIIEUUTh YCIOBUSA (YHKIMOHUPOBAHUS
PBIHOYHOW SKOHOMHYECKOU cucteMbl» [11, c.6].

Cuwnraem, yTo Hanbojee MOJHO U MPABUIIBHO CYIIHOCTh U COAEP)KaHUE PACCMOTPEH-
HOIO TIOHATHS  OTOOpaskaer  ompeaencHue, mnpemiokenHoe  B.K.MamyToBbiM,
0.0.YyBnuio, 1o MHEHHIO KOTOPBIX FOCYJapCTBEHHOE PEeryINpOBaHue - 3TO cepa aes-
TENBHOCTH TOCYJApCTBa s LIEIECHANPABICHHOTO BIIMAHUSA Ha TOBEJEHHE YYaCTHHUKOB
pPBIHOYHBIX OTHomIeHU# [12, c¢.172]. UTak, rocyaapcTBEHHOE PEryJIMpOBaHUE XO3SMCT-
BEHHOH JESITENbHOCTH — 3TO OJHA U3 (HOPM roCyqapCTBEHHOIO BIUSHUS HA XO3SIHCTBEH-
HYIO0 JeITEIbHOCTD JUISl peain3allid SKOHOMHYECKOHM MOMUTUKU MCTIONHEHUS LIENEBBIX U
JIPYTUX 3KOHOMHYECKHX MPOrpaMM, NMPOrpaMM 3KOHOMHYECKOIO M COLHAIBHOIO pa3BH-
THUS TIOCPEICTBOM Pa3HOOOPA3HBIX CIIOCOO0B M MEXaHU3MOB PErYIHPOBAHUS X035 CTBEH-
HOU JAesTeNbHOCTH. TakuM 00pa3oM, rOCyIapCTBEHHOE PETYIMPOBAaHUE XO3SHCTBEHHON
JeATeNIbHOCTH B cdepe oOpalleHus ¢ OTX0JaMH — 3TO OAHa U3 (OpPM rocyAapcTBEHHOTO
BIIMSIHUSL Ha XO3SHICTBEHHYIO JESITENbHOCTh B cepe oOpalieHns ¢ OTX0JaMH AJIs peajiu-
3allMH SKOHOMUYECKON MOJIUTUKH, BBIIOTHEHNS IIEIEBBIX SKOHOMUYECKHUX U IPYTHX MPO-
rpaMM 5KOHOMHYECKOTO M COLHMAIbHOTO Pa3BUTHsI C TOMOIIBIO pa3HOO0pa3HbIX COCOO0B
Y MEXaHU3MOB PETYJIHPOBAHMS XO39HCTBEHHON AEATENBHOCTH.

JlnueH3upoBaHue Kak CIOco0 TOCyJapCTBEHHOI'O PETYIMPOBAHUS XO3SHCTBEHHON
NEeSTEIbHOCTH TOSABUIIOCH B YKpaWHE OAHOBPEMEHHO C 3aKpPEIUIEHHEM Ha 3aKOHOIATENb-
HOM YpOBHE IPEAIPUHUMATENBCKON NeATENbHOCTH. BriepBhIe MOHATHE «JIMLIEH3UPOBAHNE
MPEANPUHUMATENBCKON AEATENFHOCTH» U OOIIME HOPMBI, PErIaMEHTHPYIOIINE TaKOe JIH-
LIEH3UPOBAHNE MOABUIINCH B CT.4 3akoHa YKpauHsl «O mpeanpruHuMaTenscTee» [13].

JlaHHBIE HOPMBI 3aKOHOAATENBHO PETIAMEHTUPOBAIM PErYIHPOBAHHE OTAENBHBIX
BUJIOB JICATEIBHOCTH MOCPEACTBOM MPUMEHEHHS JIULEH3UH, KaK OIHOI0 U3 CIOCOOOB ro-
CYJapCTBEHHOT'O PETYINPOBAHUS NPEANPUHIMATEIbCTBA.

Crt.14 XozsiicteenHoro Kongekca YKkpauHbl onpeenser JULIEeH3UPOBaHNE KaK CIIoco0
TOCYAapCTBEHHOI'O PEryIMpPOBaHus B chepe Xx03alCTBOBaHNUS, HANPAaBICHHBIN Ha obectie-
YeHUE eIUHON TOCyIapCTBEHHOM MOMMTHKY B JaHHOM cdepe U 3aIlUTy SKOHOMUYECKUX U
COLIMANIbHBIX MHTEPECOB TOCYAAPCTBA, OOLIECTBA U OTACIBHBIX MOTPEOUTENCH.

B coorBerctBum co ct.1 3akoHa YkpauHsl «O NTHIEH3UPOBAHUM ONPENEIEHHBIX BU-
JIOB XO3SHCTBEHHOM JEeITEIbHOCTH» MO JIMIIEH3UPOBAHWEM MOHMMAETCs Bbljada, mepe-
odopmiieHHEe M aHHYIMPOBaHHE JIMIEH3WH, BblIavya ITyONUKATOB IJHUICH3UH, BeACHUE
JUIICH3UOHHBIX A€ M JUIEH3UOHHBIX PEECTPOB, KOHTPOIb 33 COONIOICHUEM JIMLICH3HA-
TOM JIMICH3UOHHBIX YCIIOBHM, BbIJJauya pacrlopshDKeHHH 00 yCTpaHEHHH JIMIEH3MOHHBIX
YCIIOBUH, a TaKXKe PacOPsLKEHUH 00 YCTpaHEHNWH 3aKOHOATENbCTBA B cepe JTUIEH3UPO-
BaHUA.

Takum 00pa3oM, ucxoas U3 nojaoxeHni XossiictBeHHoro Kogexca YkpauHsl U yka-
3aHHOTO 3aKOHa, JIMLIEH3UPOBAHNE XO03HCTBEHHON AEATENBHOCTU B cepe oOpaleHus ¢
OTXOJaMH — 3TO CIIOCOO TOCYJapCTBEHHOI'0 PEryJIMpOBaHus, HalpaBJICHHBIN Ha obecrie-
YeHUE eIUHON TOCyIapCTBEHHOM MOMMTHKY B JaHHOM cepe U 3aIIUTy SKOHOMUYECKUX U

121



BEKMPOBA 3.3.

COIMATBHBIX MHTEPECOB TOCYIapCTBa, O0IIECTBA M OTACTBHBIX TOTPEOUTENEH, ITyTeM BEI-
Jadd, mepeoopMIICHUST W aHHYJUPOBAHUS JMIICH3WH, BBIIaYM JyOJIMKATOB JIUIICH3UH,
BEJICHUS JIUT[EH3UOHHBIX JIENl U JTUIICH3UOHHBIX PEECTPOB, KOHTPOJIS 32 COOIOICHUEM JTH-
IEH3UaTaM¥ JIUIICH3UOHHBIX YCIOBUH, BBIA4YM PACIIOPSHKCHUN 00 YCTpaHCHUM JIUIICH3U-
OHHBIX YCIIOBHH, a TaKKe pacHopsDKeHUH 00 YCTpaHEHUM 3aKOHONIATENhCTBA B cdepe
JIALEH3UPOBAHUS XO3SUCTBEHHOU 1S TEIHHOCTH.

[IpencraBnsercst HEOOXOAUMBIM, 3aKpPEeMUTH B cT.17 3akoHa YkpauHsl «O06 oTX0max»
0053aHHOCTh CYOBEKTOB XO3SIICTBEHHOW JCATEIBHOCTH B cpepe oOpaleHus ¢ OTXOaMHU:
MOJIYYUTh JUIEH3UIO Ha OCYLIECTBICHHUE JEITEIBHOCTU MPENyCMOTPEHHOM cT.9 3akoHa
VYkpaunbl «O JTUIEH3UPOBAHUU OIPEHEICHHBIX BHAOB XO3SIMCTBEHHOU NEATEIHHOCTU»
BHJIOB XO3SIICTBEHHOMU JISSITEILHOCTH B chepe OOpaICHHsI ¢ OTXOIaMHU.

[Mpemnaraercs, npexycMoTperh B cT.5. 3akoHa YKpauHbsl «OO0 0TX0max» B KauecTBe
MIPUHIIMIIOB TOCYIAPCTBEHHOM MOJUTHKHU B cpepe oOpalieHus ¢ 0TXOJaMu: JOCTYII B CO-
OTBETCTBHH C 3aKOHOJIATEIILCTBOM Y KpauHbI K WHpOpMAIMK B 001aCTU OOpaIIeHus ¢ OT-
XOJIaMH, KaK OCHOBHOTO Hauaya 0OCSCIICUCHHS TPaB M 3aKOHHBIX MHTEPECOB YEIOBEKA H
oOlIIecTBa B LIETIOM.
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BekipoBa E.E. [IpaBoBi acmekTu mileH3yBaHHS K CIIOCOOY AEp>KaBHOTO pery-
JIOBaHHSI TOCMOAAPChKOI TisINBHOCT] y cpepi MOBOKEHHS 3 BiIXOJaMu.

CraTTa npuCBsIYeHA JOCIIIKEHHIO JIIEH3YBaHHA K CHOCO0Y AEp:KaBHOTO peryo-
BaHHS TOCMOAPCHKOI TisUTBHOCTI y chepi MOBOMKEHHS 3 Binxonamu. BuzHaueHO MOHATTS
«Iep’KaBHE PEryIIOBaHHS TOCIIOAAPCHKOI AiSIIBHOCTI Y cepi MOBOMKEHHS 3 BiAX0IaMID»
Ta «IIEH3yBaHHS IOCIOAAPCHKOI TisSUIBHOCTI y cdepi MOBOKEHHS 3 BiAxogaMm». Apry-
MEHTOBaHO HEOOXiJHICTh 3aKOHOJIABYOTO 3aKPIMICHHS 000B’SI3Ky Cy0’€KTIB rocronapro-
BaHHS OTPUMATH JILEH31I0 Ha 3OIHCHEHHS TOCIOJAPChKOl MisIbHOCTI y cdepi

122



MPABOBBbIE ACTEKTbI NMMLIEH3NPOBAHWA KAK CINOCOBA ...

MOBOUKEHHS 3 BiAXOJaMH, a TAKOXK YIOCKOHAJICHHS NMPUHLMIIB JEP>KAaBHOI MOJITHKH B
it ramysi.

KimouoBi crnoBa: rocmogapchka OiSUTBHICTH Yy cdepi NMOBOMKEHHS 3 BiIXOJaMH,
JIeH3YBaHHA TOCHOJAPChKOI MISUTBHOCTI y cdepi MOBOMKEHHS 3 BiIXOIaMH, AepKaBHE
peryJIIoBaHHS JiIEH3yBaHHS TOCHOAAPCHKOI MIANBHOCTI y cdepi NOBOMKEHHS 3
BiZIXOJJaMH.

Bekirova E.E. The legal aspects of licensing as a means of governmental
regulation of economic activity in the treatment of waste products.

This article explicates the aspects of licensing as a means of governmental regulation
of economic activity in the treatment of waste products.

It defines the following concepts: that of governmental regulation of economic
activity in the treatment of waste products, and that of the licensing of economic activity
in the treatment of waste products.

The author hereby finds arguments supporting the need for the nomothetic enactment
of the obligation on behalf of the subjects of entrepreneurship to apply for a license in
order to perform any economic activity in the treatment of waste products.

Key words: economic activity in the treatment of waste products, licensing of
economic activity in the treatment of waste products, governmental regulation of the
licensing of economic activity in the treatment of waste products.

[Toct ynuna B pegakmuto 21.03.2008 1.
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VYuensle 3anucku TaBpu4eckoro HalMOHaIbHOrO yHuBepcureTa uM. B. 1. Bepnanckoro

Cepust «lOpuandeckne Haykm». Tom 21 (60), Ne 1. 2008 r. C. 123-131.

YOK 346.1

ByT keBudy O.B., Xpabpos A.O.

MPABOBE PEYMKOBAHHA CMINIbHOI TOCMNOAAPCHKOI AIANbHOCTI
YYACHMUKIB TEXHONOIMYHOIO MAPKY YKPAITHU

Y crarTi aHami3yeTbcs YMHHE 3aKOHOJABCTBO YKpaiHM LIOAO0 BHU3HAYCHHS
0cOONMMBOCTEH  3MIHCHEHHS  CIOUIBHOI  TOCHOJAPCHKOI  AIAJIBHOCTI  yYaCHHKaMU
TEXHOJIOTTYHOTO MapKy YKpaiHu.

KimouoBi cnoa: rocronapceka JisUTbHICT, TEXHOIOTTYHHN MApK, TOTOBIp, Aep KaBHA
peecTpaitis.

OpHi€l0 3 TOJOBHUX ULiIed JepKaBHOI IHHOBALIMHOI TONITUKH € CTBOPEHHS
COLIaJIbHO-eKOHOMIYHMX, OpraHi3allifHUX 1 MOpaBOBUX YMOB sl  e(pEeKTHBHOTO
BIITBOPEHHSI, PO3BUTKY I BUKOPHCTAaHHSI HAYKOBO-TEXHIYHOT'O MOTEHIIady KpaiHH,
3a0e3MeyeHHs] BIPOBAKCHHSI CyYacHHX EKOJOTiYHO YHCTUX, Oe3MeYyHHX, eHepro- Ta
pecypco30epiralounx — TEXHOJNOTiH, BHUPOOHHWIITBA Ta  pealizaimii HOBHX  BHIIB
KOHKypeHTo31aTHOI npoaykiii [1, cr. 3]. OmauM 3 eeKTUBHUX HANPSMKIB JOCSATHEHHS
MOCTABJICHOT METH € CTBOPEHHS 1 (YHKLIOHYBaHHS TEXHOJIOTIYHUX MapKiB YKpaiHu.

3rigno cr.1 3akony Ykpainu ,Ilpo crnenianbHuil pekuM 1HHOBaLiHHOI MiSUTBHOCTI
TEXHOJIOTTYHUX MapKiB" TEXHONOTIYHUM TMAapKOM (TEXHOMAapKOM) MOXKE BH3HABaTHUChH
rpymna IOpUINYHUX 0Ci0 (Aaii - Y4aCHHUKH TEXHOJIOTTYHOTO MapKy), IO Ai0Th BiMOBITHO
JI0 JOTOBOPY NP0 CIUIBHY [isUIBHICTE O€3 CTBOPEHHS IOPHIMYHOI ocobu Ta 0e3
o0'eqHaHHS BKJIAOiB 3 METOI0 CTBOPEHHsI OpraHi3allifHMX 3aca]] BUKOHAHHS NPOEKTIB
TEXHOJIOTYHUX TMapKiB 3 BUPOOHMYOrO BIPOBAPKEHHA HAYKOBOEMHUX PO3pPOOOK,
BHCOKUX.TEXHOJIOT1H Ta 3a0e3MeYeHHs] MPOMHUCIOBOIO BUIYCKY KOHKYPEHTOCIIPOMOXKHOT
Ha CBITOBOMY PHHKY Mpoaykuii. OTe y4acCHHUKH TEXHOJIOTIYHOTO MapKy 3IiHCHIOIOTH
CIJIbHY TOCIONAPCHKY AISJIBHICTH Ha MIICTaBi JOrOBOPY PO CHINBHY IisUTBHICTH 0e3
CTBOPCHHS FOPUANYHOI 0cOOU Ta 6e3 00'e€THaHHS BKIIA/IIB.

[MuTanns MPaBOBOTO peryaioBaHHs CHUTBHOI TOCHOJApChKOI  AISIIBHOCTI
JOCIIIKYBAJINCS 3 HUBLIBHO-IIPABOBOI TOUKM 30py TakuMH HaykoBIsMmE sk: O.B. [Izepa
[2], A.C. Hosrept [2,4], B.B. JIyus [3], C.Ilorynses[5] ta iH. 3 rocrnoaapchbKo-1paBoBoOi
TOYKH 30pY MPaBOBE PEryIIOBAaHHS CIUIBHOI TOCTIONAPCHKOI TisUIBHOCT JOCHTIHKYBaIOCs
H.€. Kocau B monorpadii ,,IlpaBoBe perymoBanHs CHIBHOT rOCHOAAPCHKOi AISIBHOCT"
(2003 p.)’, B.B. Pe3uukoBoro B jucepranii ,,IIpaBoBe PpErylOBAHHS —CHiIBHOI
TOCIIONAPCHKOi isibHOCTI B Ypaini" (2006 p.)” . OcoGmuBOCTi 3AiliCHEHHS CIITBHOrO

Momorpadisi HpHCBSUCHA MNEPEBAKHO MOCIIIKCHHIO EBOJIONIi MOHATTS (CHiJBbHE IiJIIPUEMHHILTBO),
MEPCICKTHBY 30MIDKEHHST 3aKOHOJABCTBA YKpaiHM 3 3akoHOAaBCcTBOM €Bpomelicekoro Coro3y B cdepi
CHIJIBHOI TOCHOAPCHKOI MisTBHOCTI.
™ Onne 3 MePIINX KOMITIEKCHHUX JOCIIKEHb CIUIBHOI FOCIIOAapChKOi MisUIBHOCTI, ii 03HaK Ta 0cOOIMBOCTEH
micyst mpuiHATTS 16 ciwns 2003 poky LiuBinsHOro Ta I'ocmogapchkoro KO#eKciB YKpainm.
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inBectyBanHsa apocmimkyBasmcs O.M. Binnumk [6], O.E. Cimcon [7] Ta iH. Ane He
MPUAUICHO JIOCTaTHROI yBaru JOCTIDKEHHIO OCOONUBOCTEH 3IiMCHEHHS CHUTBHOI
TISTTBHOCT] YYaCHUKaMU TEXHOJIOTYHOTO TTapKy.

Meroro wLi€i CTATTi € aHami3 YMHHOIO 3aKOHOJABCTBA YKpaiHM LIONO BU3HAUYCHHS
0coONMMBOCTE  3MIHCHEHHS  CHOUIBHOI  TOCHOJAPCHKOI  AIAJBHOCTI  yYaCHHKaMU
TEXHOJIOT1YHOI 0 mapKy YKpaiHu.

locnionapcekuit konmexc Ykpainu Bix 16.01.2003 p. (mami - I'KY) ne npuainse
BEJIMKOI yBar# 3/iHCHEHHIO CIIUTLHOI TOCIIOAaPChKOI MisITbHOCTI, X04ua B 4. 4 ¢1.128 'K Ta
9.4 c1.176 'K BCTAaHOBIIOETHCS, MO CYO'€KTH TOCIOAAPIOBAHHS MalOTh MPAaBO Pa3oM
3IIMCHIOBATH TOCIIONAPCHKY NISUIBHICTD U JTOCATHEHHS CHUIBHOI MeTH, 0e3 yTBOPEHHS
€IMHOTO Ccy0'eKkTa TOCIOJApIOBAHHS, HA YMOBaX, BH3HAUCHHUX JIOTOBOPOM MPO CILIBHY
nismeHicTe.  Kpim  Toro, 4.2 cr.353 I'K gponyckae 3milicHEHHsS cCTpaxyBaHHS,
nepecTpaxoByBaHHS Ta (iHAHCOBOI  HisSUTBHOCTI, TMOB'SI3aHOI 3  (OPMYBaHHSM,
PO3MIIICHHSIM CTPaxOBUX PE3EPBIB Ta YIMPABIiHHIM HUMH Y BUTIIII HAaJAAHHS MOCTYT [UIs
IHIIMX CTPaxOBHKIB 3a JOrOBOpaMH IPO CHUIbHY AisbHICTh. ['maBa 77 LluBineHOTrO
konekcy Ykpainu Bix 16.01.2003 p. (mani - LHIKY)He BpaxoBye cnenndiku 3qiCHEHHS Ta
NPUITUHEHHS! CHUIBHOI TOCMONApChKOi IiSUIBHOCTI Ta TOCIOAAPCHKOTO  JOTOBOPY.
OcobnuBocTi  3AifiCHEHHS ~ CHUIBHOI  TOCHOAAPCHKOI  AISIIBHOCTI  yYaCHHKaMu
TEXHOJIOTTYHOTO MapKy PperymoloThcsi HopMamu 3akoHy Ykpainu ,Ilpo cremianbHuii
PEXUM IHHOBALIMHOI MiSUIBHOCTI TEXHOJOTIYHHX MAapKiB", sIKUl BKaszye, 10 yYaCHHKH
TEXHOJIOTYHOTO TAapKy 3AiHCHIOIOTH CHUIBHY TOCHOAAPCHKY MAiSAJBHICT Ha MiACTaBi
JIOTOBOPY TPO CITUTbHY MisIBHICTE 0€3 CTBOPEHHS IOPHINYHOI 0coOU Ta 0e3 00'emHaHHS
BKJIQ/IiB.

Jloroip mpo CHiTBHY [JiSUIBHICTH O€3 CTBOPEHHS IOPHUAMYHOI ocobu Ta 0e3
00'eqHaHHS BKJIAJiB YYaCHHMKIB TEXHOJOTTYHOIO MapkKy (daji - JOTOBip) - IOrOBIp MDK
IOPUIMYHUMH 0CO0aMH - YYaCHUKaMHU TEXHOJOTTYHOT'0 MapKy, O MICTUTh BiIOMOCTI PO
CKJIaJ] YYaCHUKIB TEXHOJOTTYHOIO MapKy, iX mpasa Ta 0OOB'SA3KH, MPIOPUTETHI HANPIMU
TISTIBHOCTI  TEXHONOTIYHOTO  TapKy, OpraHd YOpaBIiHHA 1 KepiBHHH  Opras
TEXHOJIOTTYHOTO MAapKy, iX MOBHOBAKEHHS Ta MOPSAAOK MPUHHATTA HUMH PillIeHb, TOPSIOK
(iHaHCYBaHHS AISUIBHOCTI OpraHiB yNpaBIiHHS 1 KEPIBHOTO OpTaHy, HOPAAOK MPUHHATTS
HOBHUX YYaCHHUKIB TEXHOJIOTIYHOTO TMAapKy Ta BHKIIOYEHHS 3 YHCIA YYaCHUKIB
TEXHOJIOTTYHOTO TapKy, MOPSAOK JNIKBiAalil TEXHONOTIYHOTO MapKy (IPUMUHEHHS Aii
noroeopy) [8, cr. 1].

[IpoananisyBaB HOpPMH HYHHHOIO 3aKOHOAABCTBAa YKpailHW MOKHA BHU3HAYUTH
HACTYITHI 0COOJIMBOCTI 3a3HAYEHOT0 JOT'OBOPY MPO CHUNBbHY JisUTbHICTS!

1. Takuii 1OroBip YKIATA€TbCS 3 METOI CTBOPSHHS OpraHi3amiiHUX 3acaj
BHUKOHAHHS MTPOCKTIB TEXHOJIOTTYHUX NAapPKiB 3 BUPOOHUYOr0 BIPOBAKEHHS HAYKOEMHHUX
pO3pO0OK, BHCOKHMX  TEXHOJOriH Ta  3a0e3lledeHHS MPOMHCIOBOIO  BHITYCKY
KOHKYPEHTOCHPOMOKHOI Ha CBITOBOMY PUHKY MPOIYKIIii.

2. CropoHaMH 3a3HAYEHOTO JOTOBOPY € TUIBKM IOPUAWYHI OcoOHM - CyO'ekTH
HayKOBOI, HAyKOBO-TEXHIUHOI, MiAMPUEMHHIILKOI MiSUTBHOCTI, SIKi MCHS YKJIaJeHHS
JOTOBOPY MalOTh Ha3BY YYaCHUKHU TEXHOJIOTTYHOTO MAPKYy.
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3. Takwmii HOTOBIp yKIanaeThes 03 CTBOPEHHS IOPUIUYHOI 0coOM Ta 0e3 00'eqHaHHS
BKJIQJ(IB yYaCHHKIB, @ TOMY BIJIHOCHTHCS O JOIOBOPIB TpPO CIUIbHY [isSJIBHICTH B
mmupoxoMy posyminsi [9, 10] .

4. OcoOnMBICTIO IBOT'O AOTOBOPY € T€, IO TYT HE HAJAETHCS MPAaBO BUCTYMATH Bix
iMEHI BCIX YYacHHKIB B iHTepecax CILIbHOI CIIpaBH KO)KHOMY 3 yYacHUKIB. A HOpMaMu
3aKOHY 3aKpIiIUTIOEThCSA, MO Ie Oyae 3AIMCHIOBaTH OAWH 3 YYacHHKIB, sSKUW Oyne
HA3UBAaTHCS KEPIBHUM OpraH TEXHOJOTTYHOTO TapKy.

Tax, HanpuKIag, ydacHUKU TexHomapky ,,JHCTUTYT enekrposBapioBanHs imMeHi €.0.
IMarona" (m.KuiB) mnoknamatoTe ¢QyHKUIi BHKOHaBUOi jaupekuii TexHomapky Ha
ToBapucTBO 3 00MEKEHOIO BimnoBinanbHICcTIO ,, TexHomapk IE3 im. €. O. [TaTona" (mai -
TOB TII) i meneryrooTh oMy mpaBa, OOOB'S3KH i MOBHOBa)XCHHSI IOJO IPOBEICHHS
roCIoAapchKoi Ta iHIoi AisuibHOCTI TexHomapky, 10opy4aroTh HOMY BUCTYNATH Bij iMeHi
TexHomapky, 3iHCHIOIOYHN BCi HEOOX1/THI TPABOBI, TOCTIOAAPCHKI Ta iHmi mii [11].

KepiBauii opran BiJ iMEH1 y4acHUKIB TEXHONAPKY BiJKpPHUBA€E CICLIiaIbHUNA PAXyHOK
TEXHOJIOTTYHOTO MapKy, KPiM TOr0 Ha HHOTO MOKIaAeH] (YHKLIi MOTOYHOr0 KEepIBHUITBA
TISTIBHICTIO TEXHOJIOTIYHOTO MapKy, y TOMY 4YHCHI MI0AO0 OQOpMIIEHHS NPOEKTIB
TEXHOJIOTYHOTO MAapKy, BHUKOPHCTaHHSA B YCTaHOBJICHOMY 3aKOHOM MOPSIKY KOILITIiB
CHELiaIbHOTO PaxyHKY TEXHOJOTIYHOTO MapKy, KOHTPOIIO 3a BUKOPHUCTAHHSM KOIITIB
CHeliaIbHUX PaxyHKIB yYacHUKIB TEXHOJIOTIYHOTO MapKy, MEpPEeBipKH Ta MiArOTOBKH
MPOMO3UIIiH MO0 BHECEHHS 3MiH a00 MPUITUHEHHS BUKOHAHHS MIPOEKTIB TEXHOJIOT1YHOTO
MapKy, MArOTOBKH 3BITiB NP0 MiSUIBHICTH TEXHOJOTIYHOI'O0 MapKy, NpeacTaBICHHS
iHTepeciB y4acHHKIB TEXHOJOTIYHOrO MapKy B OpraHax AEpXKaBHOI BIaJW Ta OpraHax
MICIIEBOTO CaMOBpsIAyBaHHS, YKJIaJaHHS BiINOBIAHO OO 3aKOHOJABCTBA JOTOBOPIB Bif
iMEH1 TEXHOJIOTTYHOT0 MapKy, Ta iHII QyHKUIi BiAIOBIAHO A0 TOTOBOPY.

5. OpHiero 3 0co0NMMBOCTE PO3IIIAIAEMOTO AOTOBOPY € OOOB'S3KOBICTH BU3HAUCHHS
Ta 3aKpilUICHHS B HbOMY OpTaHiB yNpaBIiHHS, iX MOBHOBa)XECHb Ta MOPAJOK MPUUHATTS
HUMH pilieHb. YMHHUM 3aKOHOJABCTBOM KpiM OOOB'S3KOBOCTi 3akpillIEHHS IHX
ocoONMMBOCTE Ta HEOOXIMHOCTI CTBOPEHHS OpraHiB YIPaBIIHHSA TEXHOMApKy He
BH3HAYAETHCS HA 3aKOHOJABUOMY PiBHI, SIKi caMe OpraHu MOBHHHI CTBOPIOBATHUCS 1 SKUMU
MOBHOBKCHHAMHU HAIUIATHCA. TOMY YYacHHKHA TEXHOJOTIYHOrO MapKy CaMOCTiifHO
BH3HAYAIOTh OpraHd YOPaBIIHHSA TEXHOJOTIYHOTO mapKy Ta HaAULIIOTH IX
MOBHOB)KEHHSAMH 3TiJTHO YUHHOTO 3aKOHOAABCTBA Y KpaiHH.

Tak, Hanpukian TexHonoriynwii mapk ,,JHcTHUTYT enexTpos3BapioBanHs iM. €. O.
[MaTtona" ouomoe Ilpesunent, skuMm 3a mocamoro € aupekrop IE3 im. €. O. IlartoHa.
OmnepatuBHe ympasiiHHS TexHomapkoM 3filicHIoe aupekiis TexHonmapky B oco0i Biue-
npesuaeHTa TexHomapky, MO OOMpAaeTbCs HAYKOBO-TEXHIYHOIO Pamoio 3a momaHHAM

"B IOPUANYHIH JIiTepaTypi JOrOBOPH MO CHUIBHY MiSUTBHICTH O3 IMOEAHAHHS BKJIAJIB YIACHHUKIB HAa3UBAIOThH
,,JOTOBOPAaMH TIPO CHUIBHY MiSUIBHICTH y mmpokoMmy po3yminHi" (LluBinmeHe mpaBo Ykpainm.: Akaa. Kypc:
Higpy4.: YV mBox Tomax/ 3a 3ar. pen. S1.M. llleBuenko. - T.2. OcobnuBa yactuHa. - K.: ,,Bugapanunii [im ,,Jn
Ope", 2003. - C.291; ABunos I'.E. .KommenTtapwii k tnaBe 55 // rpaxnanckuii konekc Poccuiickoit denepa-
mun. -M., 1996. — 4.2, - C.561.).
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6a3zoBoi opranizanii - IE3 im. E. O. Ilarona Ta BuKOHaBUOrO nupekropa TexHOMapky,
akuM 3a mocanoto € gupektop TOB TII. ChoinbHy HayKOBO-TEXHIUHY HisUTBHICTB
VY4acHHUKIB KOOpAMHYE HayKoBO-TexHiuHa Pama Texnomapky, mo € KoJeriaJbHUM
JOpauyuM OpPraHOM YIPaBIiHHS HAayKOBO-TEXHIYHOTO pO3BUTKY TexHomapky. Ouomoe
Pany I'onoga, sikum 3a nocanoro € Ilpesunent Texnomapky. Pama TexHonmapky mpuiimae
peKOMeHIalil 3 OCHOBHMX NHUTaHb HOTO MiSUIBHOCTI Ta PO3BUTKY, BXOMKCHHS HOBUX *
opra”izamii 10 ckiragxy TexHomapKy i BHXOAY 3 HBOTO, I'OTYE pEKOMEHJamii II0mxo
BHUKOPHUCTaHHS LEHTPaJi30BaHOr0 (POHIY PO3BUTKY TeXHOMapKy, po3risAae MPOHO3ULil
Ipo MpHUIOM I MOJANIBIIOI peecTpalii MpoekTiB Ta iHmi nutanHs. o ckmany Paam
TexHOnapky BXOAATH CIEMIalicTH Ta HAYKOBIII - MPEACTaBHUKHN Y4YacHUKIB TexHOmapKy,
unieHn Aupeknii TexHomapKy, a TakoX MPEICTaBHUKM OpraHi3alii, Mo CHiBIPalioiTh 3
TexHonmapkoM, BiINOBiAajdbHI NpaliBHUKH MiHicTepcTB 1 BimomctB, HAHY, Bummx
y400BHX 3aKIadiB, aJIMIHICTpaIlill PI3HUX PIBHIB, CKJIAJ] KX BU3HAYAETHLCSA HA 3aCiJaHHI
Pamu Texnomapky Ta 3atBepmxkyeTscs [Ipesmmentom Texnomapky. s moTodHOro
KepiBHHULTBa poOOTOI0 Paau i omepaTWBHOrO po3risiay OKpeMUX MUTaHb Pama Moxe
crBoproBatu bropo Panu i mepenaBatu oMy yactuny cBoix ¢yHkuiii. KepiBuukom Bropo
€ Bine-npesunent TexHonapky. Paga TexHomapky 30upaeThcs 32 HEOOXiAHICTIO, aje He
MeHIIe HiK JBi4l Ha piK, 1 MOXKE MPUUMATH PIllleHHs], SIKIIO0 Ha 3aciJaHHI MPUCYTHI He
MEHIIIe TOJIOBMHM BiJ HOro criagy. PimeHHs BBakaloTbCs NMPUHHATHMH, SKIIO 38 HUX
MPOrojocyBagy OLTbLIE MOMOBHMHM NMPHUCYTHIX Ha 3acimaHHi. [lomyckaeTbes MpUHAHATTA
pilleHb METOAOM ONHTYBAaHHSA. Y IIbOMY BHIAJKy HPOEKT PIlIEHHS PO3CHUIAETHCS
VYyacHuKaM, II0 MOBHHHI Ha NHCHMI TOBIIOMUTH CBOIO OyMKy. PimeHHsT meToaom
ONUTYBaHHs BBAXKA€THCSA NMPHUUHATHM, SKIIO 38 HHOI'O BHCIOBHJIACS OUIBIIICTH UYJICHIB
Pamu. Pexomenpamii Paau, B TOMy 4YHCII CTOCOBHO 1 TEPCOHAIBLHOTO CKIAAdY,
3aTBepKytoThesl [Ipesunentom TexHomapky, MIiCiAsi 4Or0 BOHH € OOOB'S3KOBUMH IS
BHMKOHAHHS BciMa Horo YdacHHKaMu 3a YMOB Horo 3roau 3 HUM. [lepeBipky Ta KOHTpOJIb
3a (iHaHCOBOIO AisbHicTIO TexHomapky 3aificHIoe PeBisiiina komicis. PeBiiiiHa komicist
3IIMCHIOE TUTaHOBI TepeBipku (iHaHCOBOI HisTbHOCTI TeXHOMapKy 3a MiICyMKaMu POKY i
no3amiaHoBi - 3a BuMoroto Pamu Texnomapky. Unenu PeBiziiiHoi KoMicii y KUTBKOCTI
TPBOX YOJIOBIK Mpu3HavyaroThest Pamoto Texuomapky [12].

6. PesynapraToM yKiIaneHHS AOTOBOPY NPO CIUNBbHY MiSUIBHICTH 0O€3 CTBOpEHHS
IOpUANYHOI 0coOu Ta Oe3 00'€HaHHS BKIAAIB YYaCHUKIB TEXHOJOTTYHOTO MApKy €
BUHUKHEHHS 1HHOBAIIHHOI CTPYKTYpPH JOTOBIPHOIO THIY, SKa OTPUMYE CTaTyc
TEXHOJIOTTYHOTO MapKy YKpaiHu micist Horo AepaBHOI peecTpallii MiHICTepCTBOM OCBIiTH
1 Hayku Ykpainu (mami - MOH). IligcraBoro mist Aep:kaBHOI peecTpallii TEXHOJIOTTYHOTO
MapKy € BKIIOYEHHS HOro JJ0 MepeiKy TeXHOMAapKiB, M0 HaBeAECHUH y mpeamOyii 3akoHy
VYxpainy ,,I[Ipo cnenianpHuil pexxuM IHHOBaWIHHOI JisTBHOCTI TEXHOMIOTTYHUX NapkiB” [8§,
cT. 4] Ta MomaHHS KEPIBHUM OPTaHOM TEXHOJIOTIYHOIrO MapKy MakeTy AOKYMEHTIB Ha
peecTpartio.

3rigno ITocranoBu Kabinery MinictpiB Ykpainu Bix 22 tpasast 1996 p. Ne549 | Ilpo
3aTBepKeHHs [1ooKeHHs PO MOPSAIOK CTBOPEHHS i (YHKLIOHYBaHHS TEXHONApPKIB Ta
iHHOBaLiHUX cTpyKTyp iHmmMX TuUmiB" Ta [loctanoBu KabGinery MinicTpiB Ykpainu Big
29 mwmcromama 2006 p. Nel657 ,, Ilpo pmesxi mnuTaHHSA oOpraHizamii AiSUIBHOCTI
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TEXHOJIOTYHUX MapKiB" KepiBHUHA OpraH TeXHOJOriuHoro mapky nomae no MOH Taki
JNOKYMEHTH:

3asiBa 3a 3aTBepmKeHor0 MOH dopmoro;

MPOEKT MiSUIBHOCTI Ta PO3BUTKY TEXHOJOTIYHOTO MapKy, MiANHCAaHWH KEpIBHUKOM
KEepiBHOTO OpraHy MapKy, SKHH MPOIIMBAETHCS, HYMEPYETHCS 1 3aCBIIUYETHCS MEYATKOIO
TEXHOJIOriYHOrO mapKy abo Horo KepiBHOro opraHy. Y TpOEKTI HaBOAATHCS: MeTa,
(¢yHKLIOHATbHE TPHU3HAYCHHS Ta Taly3eBa CIPSMOBAHICTb HOro IisUTBHOCTI; eramu
PO3BUTKY i3 3a3HAUYEHHSM Yacy X 3[1iCHEHHS; CTYIIHb PO3BUTKY HAYKOBOI i BHPOOHHYOT
IHQPACTPYKTYpH, MOXJIMBOCTI il MONAIBLIOTO YIOCKOHAJICHHS;, PE3yJAbTaTH aHamizy
PHHKIB 30yTy MPOAYKIii, B TOMY YHCII LUIIXOM EKCIIOPTY, pUHKIB CHPOBHHH, BUTPATHHX
MaTepiaiiB, pecypciB Ui BUPOOHHITBAa KIiHIEBOI MPOAYKIii; BiZOMOCTI HpO piBEHb
3a0e3MeYeHOCT] yYaCHUKIB TEXHONIOTTYHOT O MapKy KBajdi(pikoBaHUMH KaJpaMH, IPOrHO3HI
o0csry, mkepena Ta popMa GpiHaHCYBaHHS Ha KOXKHOMY €Talll PO3BUTKY MAapKy, MPOrHO3HI
00CsSTH UiIBOBUX CYOCHIIN AJS peanizamii MPOeKTiB MapKy Ta MPOTHO3HI OOCSTH CIUIaTh
nojatkiB i 300piB (0OOB'SI3KOBUX IUIATEXIB); JaHI MPO E€KOHOMIUHI, HayKOBO-TEXHIUHi,
coliayibHi 1 OI0KETH1 pe3ynbTaTH IisUTBHOCTI MAPKY;

HOTapiaJbHO 3aCBiAYeHI KOMii JOroBOPY MPO CHUIBHY AiSJBHICTH, CBIAONTBA MPO
JepiKaBHY PEECTPALI0 IOPUANYHUX 0CiO (KepiBHOrO OpraHy TEXHOJIOTIYHOTO MapKy) Ta
YCTaHOBYMX JIOKYMEHTIB;

JIOBiIKa OpTaHy JepXXaBHOI MOJATKOBOI CIIy>KOM 3a MiCIeM peecTpamii mapky sk
TUTaTHUKA MOJATKIB [P0 CTaH PO3PaxyHKiB 3 OIOJKETaMH BCiX PiBHIB.

MOH npoBoxuTh nepeBipky JOKYMEHTIB 1 mepenae ix Ha po3risa MiHeKOHOMIKH,
Miundiny, Minnpommnonituku, JlepxaBHOI MOAATKOBOI aaMiHicTpamii, Jep:kxMuTcayx0u
Ta y pa3i morpedH iHIIMX IEHTPAJIbHUX OpPTaHiB BUKOHABYOI BIaAHW, SIKi TOTOBISTH Ta
nofarorb MOH BHCHOBKH 100 peecTpalii TEXHOIOTTYHOrO TapKy.

Ha mincrasi mosutuBHuX BucHOBKiB MOH npotsirom 10 poOounx QHIB 3 MOMEHTY iX
HAAXOMKCHHS NpUiMae pIMIeHHS NpO JepKaBHY PEECTPalil0 TEXHONOTIYHOTO MapKy,
3TiIHO 3 SKUM KEpIBHHKOBI MapKy abo Horo KepiBHOro opraHy (yHOBHOBaXKeHii
KEpIBHUKOM 0C001) BHUIAETHCS CBIJONTBO IMPO JCPKABHY PEECTPAIliI0 TEXHOJIOTIYHOTO
napky [13, m. 5].

BaxnuBe 3HaueHHs ~— Mae 3'ACyBaHHS  NHMTaHHA  [IOAO OE3MOCEPEAHBOrO
(YHKLIOHYBaHHS TEXHOJOTTYHOIO MApKy SIK JAOTOBIpHOT0 00'€IHAHHS 1 JOCSITHEHHS METH
JUTSL SIKOT 1 yKJTIa1aBCsl TAKHUH JAOTOBIp, a caMe CTBOPEHHsI OpraHizalliiHuX 3acaj] BAKOHAHHS
IHHOBAI[IMHUX TIPOEKTIB TEXHOJOTIYHOro mapky. besmocepeqHbO BUKOHAHHS MPOCKTY
MOXIIMBO TINbKHM TICIS OTPUMAaHHS CBIZOLTBA MPO JAEPKAaBHY PEECTPALil0 MPOEKTY
TEXHOJIOTTYHOTO MapKy, SIKE BUJIAETHCS HAa CTPOK peajti3alii MpoeKTy, ajie He Oiblie K Ha
M'ATh POKIB, 1 € MIJICTAaBOIO JUIA 3alPOBAPKEHHS CIICIialbHOrO PEXKUMY IHHOBAIIHHOT
TISTIBHOCTI Ta BIIKPHUTTS CIELiabHUX PaxyHKIB TEXHOJNOTIYHUX MapKiB, iX y4acHUKIB[S,
4. 6 cT. 5].

Ilopsimok ~ peectpamii  iHHOBAaLIHOrO  MPOEKTY  TEXHOJOTIYHOrO  MapKy
perymiroerscs BinnoBigauM [lopsimkoMm po3riisany, eKcmepTu3d Ta Jep:KaBHOI peecTpamii
MPOEKTIB TEXHOJOTTYHMX TMapKiB, 3arBepikeHuM [locranoBoio Kabinery MinicTpiB
VYxpainu Bix 17 rpyaas 1999 p. Ne2311.
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JepxaBHa peecTpaiiss MPOEKTY 3IiHCHIOEThCS MIHICTEPCTBOM OCBITH 1 HayKH
VYxpainu 3a nmoganHsM HamionanbHO! akagemii HayK TaKMX IOKYMEHTIB, HiATOTOBIIEHHX
TEXHOJIOTTYHUM MapKOM:

1)3asBa;

2) TmpoeKT, MiANucaHWi KepiBHUKaMU KEpiBHOTO OpraHy IapKy, Yy4YacHHKa
TEXHOJIOTTYHOTO MApKy Ta/a0o0 cripbHOro mianmpueMctsa. [IpoekT roryerbes 3a Gopmoro,
3arBepmkeHor0o MOH 3a noromkennsm 3 MinekoHoMmiku, MiHdiHoM, MiHITPOMITONITHKH,
JepxaBHOIO TONATKOBOIO  aaMiHicTpamiero  Ta  [epkmutcmyxOoro.  IIpoekt
MPOIINBAETHCS, HYMEPYEThCSI 1 3aCBIAYYETHbCA MEeYaTKaMHM TEXHOJIOTIYHOTO MapKy Ta
BHUKOHABLIIB IPOEKTY;

3) HOTapiaJbHO 3aCBiTYEH] KOIii YCTAHOBUMX JOKYMEHTIB BUKOHABIIIB IIPOEKTY;

4) xormii IOTrOBOpYy MpO CHUIBHY IisUTBHICTH, MEPENiKy NPIOPUTETHUX HAIPSIMiB
TISTIBHOCTI TEXHOJOTIYHOro mapky, 3arBepmkeHoro MOH, nekmapaniii 3 momaTky Ha
npuOYTOK BUKOHABIIIB IMPOEKTY 3a OCTaHHI JBa pOKH (IIOKBapTajbHE), 3acBigueHi iXx
neyaTkamM * (SKIIO MiAPHEMCTBO CTBOPEHO MEHII SK JIBa POKH, 3a Tepiox iioro
(YHKLIOHYBaHHA);

5) HoTapiaJbHO 3acBiAYeHa KOIis JileH3il Ha NpaBo 3aiiMaTUCs AISUIBHICTIO, IO
nependaydeHa y MpoeKTi;

6) 6anaHc BUKOHABIIIB ITPOEKTY 3a JIBAa OCTaHHI POKH (IIOKBapTalbHE), 3aCBiTYCHUIT TX
neyaTkamM (SIKIIO MiANPHEMCTBO CTBOPEHO MEHII SK JABa POKH, 3a Iepiog Horo
(YHKLIOHYBaHHA);

7) 3BiTH mpo (iHAHCOBI pe3yabTaTH BUKOHABIIIB MPOEKTY 3a JIBa OCTaHHI POKH
(moxBapTanbHe), 3acBiMUeHi X meyaTKkamMH (SIKIIO MiAMPHEMCTBO CTBOPEHO MEHII 5K JBa
POKH, 3a mepiol Horo GpyHKIIOHYBaHHS);

8) 3BIT mpo pyX KOIITIB BUKOHABLIB MPOEKTY 3a MOMNEpenHiil pik, 3acBigueHui ix
MeyaTKaMu;

9) 3BIT PO BIIACHUM KalliTaJl BAKOHABIIIB MPOEKTY 3a MOIEpPEeaHid piK, 3acBiIueHUi
iX medaTkaMy .

MOH peectpye 3a3HaveHi MAOKYMEHTH, MNPOBOJUTH MEPEBIPKY BIATOBIAHOCTI
JOKYMEHTIB BH3HAYEHUM BUMOTaM, 3[IHCHIOE Jiep>)KaBHY HAyKOBY Ta HAayKOBO-TEXHIUHY
.eKcrepTu3y, mnepemae ix Ha po3riasaa MinekoHomikd, Mindiny, MiHIpOMIONITHKH,
HepxaBHOI MOAATKOBOI aaMiHicTpawii Ta y pa3i moTpeOH IHIIMX HEHTPAJbHUX OpPraHiB
BHUKOHaBYOi Biamu. LleHTpanbHI OpraHd BHKOHABYOI BIAIHM PO3IJSAAIOTH JTOKYMEHTH 3
ypaxyBaHHAM KpuTepiiB, BusHaueHnXx MOH, i e mi3Hime Hix dyepe3 20 IHIB 3 MOMEHTY
ix HagxomkeHHs nmogaroTb MOH BHCHOBKH IIOJ0 peecTpanii IpoeKTy.

Ha mincrasi mosutuBHuX BucHOBKiB MOH npotsirom 10 poOounx AHIB 3 MOMEHTY iX
HAAXOMKCHHSI MPHUHMAaE PIlIeHHS HPO JIepKaBHY PEECTPamlilo MPOEKTY, 3TiIHO 3 SKUM
BHOCUTH TPOCKT 10 JACPKABHOTO PEECTPY, SKUU BENEThCA Y CIELialbHOMY >KypHami, i
BUJa€ KEPIBHUKOBI TEXHOJIOTIYHOrO MapKy a0o HOro KepiBHOTO OpraHy CBiIOLTBO IIPO

* . . . . . . .

VY pasi HeBimmosimHOCTi nomanmx HamioHanpHOIO akafeM-i€l0 HayK JOKYMEHTIB 3a3HAYEHUM BHMOTaM,
MOH noBepTae iX mpoTsAroM m'siTH poOOYMX IHIB 3 MOMEHTY peecTpanii HamionanpHill akageMii Hayk 3 00-
TPYHTYBAHHSIM MPUYHHU.
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JiepxkaBHy peectpariito mpoekry [14, I1. 8]. Pimenns mpo nepkaBHY peectparlito abo
BiIMOBY y peectpauii npoekty MOH npuiimae y cTpok, sikuii He Moxe nepeBuiryBaTa 90
JHIB 3 JaTH peecTpalii TOKYMEHTIB.

HinboBi cyOcunii, mepenbaueni 3akoHom Ykpainu ,IIpo chemiadbHHHA peXUM
IHHOBAIIMHOI iSJILHOCTI TEXHOJOTTYHUX MAapKiB'", HATAIOTHCS TEXHOJIOTTYHOMY MapKy Ta
BHMKOHABLIO TPOEKTY MOYMHAIOYU 3 THS JAEPKaBHOI peecTpamii MpoeKTy Ta BiIKPHUTTS
CHeliaIbHOTO paxyHKa B TepUTOpialbHOMY oprani /JlepkaBHOro kasHaueicTBa
BIZMOBiAHO 70 ¥oro Hakasy Bin 2 rpyans 2002 p. Ne221 ans 3apaxyBaHHSI CyM MOJATKY
Ha nprOYTOK MiANPUEMCTB, OJCPKyBaHOTO BUKIIOUHO Bij peanizamii IpoeKTy, 3a YMOBU
MOJaHHA BUKOHABIEM IPOEKTY A0 OpraHy Aep)KaBHOI MOAATKOBOi ciIyxOu 3a HOro
MICI[E3HAXO/KEHHSAM 1 JI0 OpraHy MUTHOTO KOHTPOJIO HOTapiallbHO 3acBiAueHOl Kormil
CBiIOLTBAa TPO JEp:KaBHY PEECTPAlil0 MPOEKTY, KOmil MPOeKTy Ta HOMEHKIATypH
BBE3CHHSI.

KepiBHuii opraH TEXHOJOTIYHOTO MAPKY MPOTATOM MICSIIS IICHIs BUIAadi CBiIOITBA
Opo JepXKaBHY pEECTpamlilo MPOEKTY BiOKpHUBae B yCTaHOBIEHOMY JlepkaBHUM
Ka3Ha4yelCTBOM MOPSAKY CIeliajbHI paxyHKH B MO0 TEPUTOpIalbHUX OpraHax Jyis
3apaxyBaHHS CyM IOAATKy Ha NPUOYTOK MiANPHEMCTB, OAEPKYBaHOTO BiJ peasizamii
npoekty. [Ipu npoMy, o CTOCYETBCS BIOKPUTTS CHELIaIbHOTO PaXyHKY TO TYT € IEBHi
0COONMMBOCTI, #AKI CTOCYIOTBCSI TOIO CKITBKH TPOEKTIB Ppeali3ylOTb yYacCHUKHU
TEXHOJIOTYHOTO TMapKy Ta 4M NpHuiiMae ydacTb B iX peanmizamii kepiBHui opraH. Tak
KepiBHUH opraH, KW He Oepe y4acTh B peajli3allii MPOeKTy K YYaCHUK - BIIKPUBA€ OAUH
crelialibHUI paxyHOK, a SKIIO Oepe Taky ydacTb - JONATKOBO BiAKPUBA€ CHeELiasIbHI
paxyHKH 3a KUIBKICTIO MpPOEKTiB. TakoX 3a KUIBKICTIO TNPOEKTIB BiAKPHUBAIOTHCS
creniaibHi paxyHKH YYacCHHUKaM TEXHOJIOTIYHOTO MapKy. SIKIIO MPOEKT peani3yeThes
KUIbKOMa yYacHMKaMH TEXHOJOIIYHOrO TapKy, KOXKEH 3 HHX BiAKpUBA€ OAWH
crneniansHuil paxynok [15,11. 3].

Ha cnemianbHi paXyHKH KEpiBHOIO OpraHy TEXHOJOTIYHOTO MapKy, YYacHHUKIB
TEXHOJIOTTYHOTO TapKy, L0 peasi3yloTh MPOEKTH, 3apaxoByeTbcs 50 BiICOTKIB cyMu
nofatky. Pemra 50 BiICOTKIB 3apaXxOBYEThCS Ha CHELiIbHIM PaxXyHOK KEPiBHOI'O OpraHy
TexHoJoriyHoro mapky [15, I1. 4].

B3aeMOBiTHOCHHY MK yHYaCHUKAaMH 1 TEXHONAPKOM, a TAKOK MDK YUYACHHKAaMH 100
BUKOHAHHS IHHOBAI[IfHUX Ta IHBECTUIITHUX TIPOCSKTIB Ta 1HIIOI AisUTEHOCTI BU3HAYAIOTHCS
JOAAaTKOBUMHU JoroBopaMu (yromamu). Opranizanii i mizmpuemMcTBa HaOyBarOThb CTaTyc
YYacHHMKa TEXHOMAPKY Micisl MiINHCaHHS HUMH JAOTOBOPY, PEECTpalii y BCTAHOBICHOMY
MOpSIIKY Ta BUAadi iM CBIIONTBA y4YacHHWKa TEXHOIMAPKY 3aTBEpKEHOro 3pasKa.
Opranizanii 1 TiANPHEMCTBA, IO BXOAATH 0 CKJIaly TEXHOMApPKY, 30epiratote 3a cobor0
0e3 Oynp-sKuX oOMEXeHb BCi MpaBa IOpHAMYHHUX 0Ci0 1 IiI0Th y BIAMOBIIHOCTI 31 CBOIMHU
cTaTyTaMH, JIOTOBOPOM IIPO CHUNbHY iSUTBHICTH Ta JOrOBOpaMH IPO B3a€EMOAii Ta
HaJnaHHg nociyr [12].

AHasli3 YHMHHOIO 3aKOHOJABCTBa YKpaiHU 1010 30iCHEHHS]  CIUTBHOL
rOCIOAAPCHKOl  JisUTBHOCTI yYaCHHKaMH TEXHOJOTIYHOTO MapKy JO3BOJISIE 3pOOHTH
BHCHOBOK, 1[0 Ha CHOTOJHIIIHIA JIEHh TakKa JISUTBHICTh MA€ PsJl OCOONUBOCTEH, SKi HE
BperyinboBaHi HopMmamu LluBinpHOro Ta I'ocmomapchkoro KomaekciB YKpaiHH, OKpemi
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0coOMMBOCTI BU3HAuUeHI 3akoHOM YKpaiHy ,lIpo crmemianbHuil pexuM iHHOBALiHOT
JISTTBHOCTI TEXHOJOTTYHMX MapKiB" Ta MiA3aKOHHUMH HOPMaTHBHO-IIPABOBUMH aKTaMHU.

OcobnuBe 3HA4YEeHHS [UIA PETYIIOBaHHS CHUTBHOI TOCIONApChKOI  IisUTBHOCTI
YYaCHHKIB TEXHOJIOTIYHOTO MapKy Mae€ JOTOBip NP0 CHUIbHY IisUTbHICTD 06€3 CTBOpPEHHS
IOPUANYHOI 0coOM Ta 0Oe3 o00'eqHaHHS BKJIAMIB yYaCHUKIB TEXHOJOTIYHOTO TapKy.
BusHadyeHHS 1IbOTO AOTOBOPY Ta MEpetik YMOB IOTOBOpPY BU3Ha4ae 3akoH YKpainu ,,IIpo
CHeliadbHUI pPEeKUM IHHOBAIIHOI iSUTBHOCTI TEXHOJOTIUYHUX MmapkiB". Ane Takoi
MpaBOBOi perjiaMeHTalii HelOCTaTHbO, OCKUIBKH JOTOBIp MPO CHUIBHY IisUIBHICTH 0e3
CTBOPCHHS IOPUAMYHOI 0ocoOM Ta Oe3 00'€qHAHHS BKJIAIB YYaCHHKIB TEXHOJIOTTYHOTO
MapKy CHOpSMOBaHMHA Ha CTBOPEHHS IHHOBALIHOI CTPYKTYpH, sIKa Ha3UBAETHCSA
TexHoJoriyHui mapk. [IpeacraBise iHTepecH TEXHOJOTIYHOrO MapKy KepiBHUI opra,
SIKUH 3IMCHIOE TIOTOYHE KEPIBHHIITBO JISUTBHICTIO TEXHOJOTIYHOTO MapKy, Bil iMeHi
YYaCHHKIB TEXHOMApKy BiJKPHBA€ CHELiaIbHUN paXyHOK TEXHOJIOTIYHOTO MapKy, KpiM
TOr0 Ha HBHOTO MOKJIaAeH! QYHKIII MpeacTaBIeHHS IHTEPECiB YUaCHHUKIB TEXHOJIOTTYHOT'O
NmapKy B OopraHax Jiep>KaBHOI BJIaJd Ta OpraHax MICLIEBOTO CaMOBPAIYBaHHS, YKIaJaHHS
BIJINIOBITHO JI0 3aKOHOJABCTBA JIOTOBOPIB BijJf IMEHI TEXHOJOTIYHOTO MApKy, Ta IHIII
(yHKLIT BIAMOBITHO 10 IOTOBOPY.

BpaxoByroun ckiIamgHUE XapakTep PpO3TJSIIAEMOrO AOTOBOPY Ta HOro BaKIMBE
3HA4YeHHS 10A0 (YHKIIOHYBaHHS TEXHOJOTIYHUX MapKiB 1 Oe3mocepeqHbo peaizamii
IHHOBAI[IHOI MONITHKK Y KpaiHH BBa)Ka€MO, LI0 BiH MOTpedye OiNbII 1eTaabHOl mpaBoBOl
pernamenTtanii nUISIXoM 3arBepykeHHs KaOinerom MinictpiB Ykpaiam Tumnooro
JIOTOBOPY TIPO CITUTbHY IIsTBHICTE 0€3 CTBOPEHHS IOPHINYHOI 0coOU Ta 0e3 00'emHaHHS
BKJIJIB YYaCHHKIB TEXHOJIOTTYHOTO MapKy.
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Butkevich O.V., Khrabrov A.O. The legal regulation of mutual economic activy by
sharers of technological park in Ukraine.

The active legislation of Ukraine in connection with determination peculiarities of
doing mutual economic activy by sharers of technological park in Ukraine is considered in
this article by author.
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YIOK 347.426.6

Kisanosa T.C.

OESAKI MATAHHA XAPAKTEPUCTUKU CYE’EKTIB 30508’ A3AHb
BIALWKOOYBAHHS LLKOOM

CTaTTiO TPHUCBSIYCHO AOCIIIKEHHIO AESKAX MUTaHb XapaKTEPHCTUKU CyO’€KTIB 30-
0O0B’s13aHb BIAIIKONYBaHHSA IIKOAW. B pe3ynbTaTi MpoBENeHOro MpH MiATOTOBII CTATTi
JOCIIPKEHHS OOTPYHTOBAHO HHM3KY NPOMO3MLIA IIOJO 3aCTOCYBAaHHS UYHUHHOTO
LIUBLIBHOTO 3aKOHOAABCTBA, a TAKOXK 3aIPOIIOHOBAHO HOBY KiacH]ikamito cy0’eKTiB, mpo
SIKUX WIETHCS.

KrouoBi crioBa: BiAIIKOMYyBaHHS IIKOIH, 30008’ 13aHHS, Cy0’ €KTH 3000B’ I3aHHHI.

BaxnuBuM acnekToM XapaKTEepUCTUKU LUBUIBHO-TIPABOBUX 3000B’A3aHb € iX
CyO’€KTHUU CKJIaJ, 10 3yMOBITIOE AOIUIBHICT HOT'0 CHENiaIbHOTO aHAi3Y.

Crin 3a3Ha4yuTH, 110, XO4a 3000B’sI3aHHS BiAIKOAYBAaHHS IIKOIM HEOAHOPA30BO
Oynu MpeaMEeTOM JIOCHTIJKEeHb BITYM3HSIHUX HAYKOBIIB, OMHAK OCHOBHA yBara IpH LbOMY
NpUIisIacs aHalizy MOHATTS 3a3HAYeHUX 3000B’sA3aHb B HUIOMY Ta iX Kiacudikarii,
XapaKTepUCTHUIIi paB i 000B’s3KiB 1X ydacHUKIB Tomo [1; 2; 3; 4; 5].

Ha npomy Ti1i moMiTHOIO € (pakTH4HA BiACYTHICTH CUCTEMHOI'O aHalli3y cy0’€KTHOTO
ckiany 3000B’s3aHb BINIIKOAYBAHHA IIKOAM. XO4Ya TAaKUH KpPUTEpid, SK BpaxyBaHHS
cy0’€KTIB 3a3HaueHHUX 3000B’s3aHb, HEOJHOPA30BO BUKOPHCTOBYBABCS MpH Kiacupikarii
ocranHix [6, C. 31; 4, C. 23-27; 7, C. 505-560; 8], ogHak BIacHe aHai3 Cy0 €KTIB, SKi
3aBJIaJM IIKOY, SIKi MArOTh BiAIIKOIOBYBaTH LIKOAY, TOLIO IPU L[bOMY HE MPOBOIUBCS. Y
CBOIO 4Yepry, I He Ja€ MOXIIUBOCTI CKJIACTH JOCTaTHHO MOBHE YSABJICHHS MPO 3a3HaYyeHi
3000B’s13aHHS, SIK crenn()IYHNN BU] IMBUILHAX MTPABOBITHOCHH.

I3 BpaxyBaHHSIM BHKJIaJEHOIO, MOXHa 3pOOMTH BHCHOBOK MPO HENOCTAaTHIHA piBEHb
JOCIIKEHHS BIAMOBIAHOI MPOOJIEMATHKH Yy BITYM3HSHIA LUBLTICTHLI, IO 3YMOBIIOE
3MiMiCHEHHs y il CTaTTi clipoOW HayKOBOTO aHaNi3y BCTAHOBJIEHHS 3araJlbHOrO Ta 0co0-
JIMBOTO Y XapaKTEepUCTHULi cy0’€KTiB 3000B’A3aHb BiAIKOAYBAaHHS IIKOIH.

[Ipuctynaroun A0 po3risily MUTaHb, 5K € TIPEIMETOM IIi€l CTAaTTi, mepeaycim, ciin
3a3HAYMTH, 0 3000B’sI3aHHS BiALIKOAYBAHHS IIKOIU 33 CBOEIO CYTHICTIO HAJIEXKAaTh 1O
OXOPOHHUX  TpaBoBigHOCWH.[9] Iliei  ocobmuBicTIO  3a3HAYeHUX  3000B’sI3aHb,
CHelialbHUM X NpPHU3HAYEHHSM 3yMOBIIOETHCS T€, IO BOHH € OXHOCTOPOHHIMHU 30-
00B’s3aHHSAMH, TOOTO, TAKHUMH, Ji¢ OJHA CTOpOHA (KPEOUTOp) Mae€ JMIIE Mpasa, a iHIIa
(Oop>kHUK) — NUIe 000B’ A3KH.

OTxe, 3yONMHMMOCS [CTalbHIIlE HA MPaBOBIM XapaKTEPUCTULI YYaCHHUKIB 30-
0OB’sI3aHb BIJIIKOAYBAaHHS IIKOJIU.

Sk 3a3HayvaNoOCA, HUIMU € KpenuTop (moTepminuii), To0TO ocoba, yIIOBHOBaXKeHA BU-
MaraTy BiJIIKOAYBaHHS IIKOAH, i OOpKHUK (0co0a, 3000B’s13aHa BiIIIKOAYBATH IKOAY).

XapaKkTepusyloud KpeauTopa CIIi 3ayBaXKHTH, 10 3000B’A3aHHSAX BiIIIKOAYBaHHS
IIKOJTU KPEAUTOP 1 MOTEPIUIHIA MOXKYTh HE CIIBIAAaTH B OfHIN 0co0i. Tak, nmpu 3aBiaHHI
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LIKOAW CMEPTIO JIIOIUHH MOTepniiuM € 3arudnuit. 3rigno cr. 1200 LK Vkpainu y pasi
CMEpPTi MOTEPIiIIOro MpaBo Ha BIAIIKOAYBaHHS IIKOAM (TOOTO, € KpeAUTOpaMH) MalOTh
Hempale3aaTHi 0co0u, sKi OyinM Ha HOro yrpuManHi abo Malli Ha JIeHb 0ro cMepTi mpaBo
Ha OJep)KaHHS Bil HbOI'O YTPHUMAaHHS, a TAaKOX JUTHHA IOTEPILIOro, HApoMKeHa MiCIs
HOro cMepTi.

CrocoBHO OOp)KHMKA TaKOXK BapTO HAroJOCHTH, IO 0co0010, 3000B’3aHOI0
BIJIIKOIYBAaTH IIKOAY, HE 3aBXKAW € TOW, XTO il 3aBIaB: y HU3LI BUMNAIKIB 000B’S30K
BIJIIIKOYBaHHS IIKOJAW MOKJIAZAETHCS Ha 1HIIY 0co0y, BKa3aHy Y HOpMax 3aKOHOJABCT-
Ba. Hampuxiaza, y Bunaakax 3aBJaHHS IIKOAW OPTaHOM Mi3HAHHS, MONEPEIHBOro (I0Cy-
JIOBOTO) CIiACTBa, MPOKypaTypu abo cyny o0OOB’S30K BiJIIKOAYBAHHS Takoi IIKOAU
MOKJIAIAEThCs Ha JiepkaBy (cT. 1176 1K Ykpainm).

TakuMm 4YHMHOM, y CHOOpax, MOB’S3aHUX 13 BIAIIKOAYBaHHSAM LIKOAW, MOXYTh
¢irypyBatu: 1) kpenutop, 2) moTepninui, 3) 3amofiroBad MKoau, 4) OOp>KHUK.

Pa3om i3 TuM, CTOpiH y 3a3HaueHUX 3000B’sI3aHb TUIBKH JIBI — KPEAUTOP Ta OOP>KHUK
Le noB’s13aHe 3 TUM, 110 BOHU 200 00’€AHYIOTH y c00i 1Ba MOHATTS (KOJIU Y OnHIM 0co0i
CHIBMAJAIOTh KPEOUTOp 1 MOTEpHUINKA, OOpXHHMK 1 3amofioBay IIKOIM), a00 OJHE 3 MHUX
MOHSATH, SIK BU3HAYaJbHE, MOTJIMHAE iHIIE, SKEe HE ABJISE COOOI0 IOPHUIMYHO CAMOCTIHHY
KOHCTPYKIIit0 (HAMpPHKIIA, MAJONiTHI, HEMI€3IaTHI TOMO HE € Cy0’€KTaMH NUBLILHHUX
MPaBOBITHOCHH, 2 TOMy HE MOXYTb OyTH OOp)KHUKAMH — CTOPOHOIO Yy 3000B’S3aHHSIX
BiJIIIKOTyBaHHSI IITKOJIH ).

VY meskux BHIIQAKax Ha CTOPOHI KpemuTopa abo OOpKHHMKa MOXKE MaTH Miclie MHO-
XHHA 0Ci0.

Tak, y BuUmNagKy 3aBIaHHS INKOAM OAHOYACHO KiNBKOM 0co0aM BHHHUKAE 30-
00B’s13aHHS 3 aKTUBHOIO MHOKHHOIO 0Ci0 — KUIbKOMa MOTEpHiTUMHU-KpenuTopaMu. Mox-
JUBa TAKOX CHUTYallis, KOJM OIWH 3 MOTEPIUINX € TaKOXK 1 KPeIUTOpOM, a iHIIUH — Hi.
Hanpuknan, y pasi, Koau y JOpOXHbO-TPAHCIIOPTHIN MPHUTOAl OAHIA 0c00i 3aBAaHa IIKO-
I 3I0pOB’10, a iHIIa 0co0a 3aruHyla, TO 00MIBI BOHU € MMOTEPIIMMHU, ajie JIULIe epiua 3
HUX € KpeIUTOpOM (IIPUUOMY BiZpasy 1o JBOM BUMOIaM PO BiJIIKOTYyBaHHS IIKOIH: IIPO
BIJIIIKOAYBaHHS LIKOAW, 3aBJAHOI 37I0POB’I0, 1 MPO BINIIKOAYBaHHS IIKOIH, 3aBAaHOI,
CKa)kKiMO, BTPaTOIO TOAYBaJIbHUKA). AKTHBHa MHOXKMHA Y 3000B’I3aHHSAX BiJIIKOTyBaHHS
LIKOAM € YaCTKOBOIO, OCKLIbKHM TOYHO BU3HAUYCHA YACTKa MPpaBa KOXKHOTO 3 HUX.

VY pasi, SKIIO IKOJa 3aBlaHa KUTbKOMa o0co0amMu, BUHHUKAIOTh 3000B’sI3aHHS
BiJIIIKOTyBaHHS IIIKOJX 3 TACUBHOIO MHOXKHHOIO 0ci0. 3rigHo 3 yactuHot 1 cr. 1190 [K
Ykpainu ocobu, CITBHUMH JIiIMU a00 O€3/TiSUTBHICTIO SIKUX OYJI0 3aBJIaHO IIKOIU, HECYTh
coligapHy BiANMOBiNaNbHICT mepen moreprninuM. OIHAK, 3a 3asBOI0 MOTEPIUIOr0 CYA
MOXK€ BH3HAYUTH BiANOBIJAIBHICTH OCI0, SKi CHIIBHO 3aBAalyl INKOAW, Y YacCTI
BIZMOBiAHO 110 cTymeHs ixapoi BuHH (dactuHa 2 cT. 1190 LIK Ykpainu). Takum unHoM, y
BUIIA/IKy 3aBJaHHA IIKOIM KiJIbKOMa 0CO0aMH Ha HHMX MOKJIAJaeThCsl colimapHuii abo 4a-
CTKOBHUH 000B’S130K 11 BiIIIKOAYBaHHSL.

Pa3zom i3 Tum, 000B’SA30K BiIIIKOAYBaHHS MIKOAW MOxke Oytu cyOcuupiapaum. [lpu
IBOMY BiH Ma€ TUMYAacOBHH XapaKTep, BHACTIJOK YOro Bi0yBaroThCs TpaHC(opMallii BH-
3HAYEHHS 0COOM OOp)KHUKA Ta 3amojiroBava MmKoau. Tak, 3rimHo wactuHi 1 cr. 1179 1K
Vkpainn HemoBHONITHS ocoba (y Bili Big YOTHPHAAUATA 1O BICIMHAIISTH POKIB)
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OEAKI MUTAHHA XAPAKTEPUCTUKN CYB’EKTIB 3OB0B’A3AHD ...

BIJINIOBiJIa€ 3a 3aBlaHy HEH INKOJAY CaMOCTIHHO Ha 3arajbHUX mincraBax. OTKe,
3aro/IifoBay MIKOJY TYT OJHOYACHO € OOPIKHUKOM.

[Ipore, y pasi BiICYTHOCTI Yy HEMOBHOJITHHOI OCOOM MalHA, JOCTATHHOIO IS
BIJIIIKOJTyBaHHS 3aBJaHOI HEIO KON, I IIKOJA BiJIIKOAOBYETHCS B YACTI, SIKOi HE
BHcTauae, a00 B OBHOMY 00cs3i ii OaThkaMu (YCHHOBIIOBadYaMH) ab0 MiKITyBaJIbHUKOM,
SKIIO BOHM HE JIOBENYTh, IO INKOAW OYyJIO 3aBIaHO HE 3 iXHBOI BHHH. KO
HEMOBHOIITHSA oco0a mepeOyBasia y 3akiaji, SKHH 3a 3aKOHOM 3MiHCHIOE IMOM0 Hel
(GyHKIIT MKITyBadbHHUKA, 1S 3aKiIaa 3000B'I3aHUN BiIIKOAYBATH IIKOAY B YaCTIl, SIKOT
HE BHcTavae, abo B MMOBHOMY 00CS3i, SIKIIO BiH HE JOBEJE, 10 MIKOIU OYyiI0 3aBIAaHO HE 3
fioro BuHM (wactuHa 2 cr. 1179 LK VYkpainn). Takum unHOM, i3 HaBeaeHOI HOpPMHU
BUILTUBAE MOXJIHMBICTh ,,pO3AUICHHS” 32 TIEBHUX YMOB OCOOM 3alojifoBava IIKOAH Ta
OOpIKHUKA.

AJe 1ie He BUKJIIOYAE TOJATBIINX TpaHchopMalliii cy0’eKTHOTO CKIany 3a3HAYCHUX
3000B’s13aHb. 30KpeMa, 3riiHO udacThHi TpeTid Tiei x cratri LK Ykpainu 00oB's30k
0aTpKiB (YCHHOBIIOBAYiB), MIKIyBaJbHHKA, 3aKJIaly, SKAH 32 3aKOHOM 3[IHCHIOE IIONO
HEMOBHOMITHROI 0co0HM (yHKUii MiKTyBaJbHUKA, BIAIIKOAYBATH IIKOAY NPUIHHAETHCS
MICNS JOCSATHEHHS 0CO00F0, sSKa 3aBJaya KO, MOBHOMITTS a00 KOJHM BOHA JIO JIOCSAT-
HEHHS TOBHOJITTS CTaHE BIACHHKOM MaifHa, JOCTATHHOT'O JIJIS BiAIIKOMYBaHHS IITKOIU.
Bracninok 1poro ,,3amofiroBad mkoau” i ,,00p>KHHUK™ 3HOB-TaKW CITIBIIAJAIOTh Y OHIN
0c001, OCKUTEKH 000B’SI30K BiAIIKOAYBAHHS IIKOAM IMOKJIATAETHCSI HA TOTO, XTO IO KOy
3aBJ/IaB.

Xapakrepusytoun Ccy0’€KTHUH CKiIan 3000B’si3aHb BIIIKOAYBAHHS KO, CIiJ
Bi[3HAYUTH HETOYHICTh TBEP/UKCHHS, SKE 1HOMI 3YCTPIYA€ThCA Yy IUBLIICTHYHIN
JiTepatypi, mo ydyacHHKaMu (cy0’ekTaMH) 3a3HaYeHUX 3000B's13aHb MOXYTh OyTH OyIb-
SKi YYaCHHKHM UMBUIPHMX BIJHOCHH — TpPOMAaJsHHU, IOPHIUYHI 0COOH, JiepKaBa,
TepuTopianbHa Tpomana. [lpuuoMy KOKHHMIA 3 HHX Cy0’€KTIB MOXE BHUCTYIATH SK
3aroioBay MKoau (AenikBeHT) abo nmoreprinuii.[10, C. 323]

3ragaHa HETOYHICTh MOJSTAE Yy TOMY, IIO KOJO THUX CyO’€KTiB, SIKi MOXYTh OyTH
OOp>KHHMKaMH, 1 KOJIO TUX Cy0’€KTiB, SKi MOXYTb OyTH KpemuTopamu, He cmiBmagae. Ha-
npuknan, 3rigHo yactuni 4 cr. 1191 UK Ykpainu, 6atbku (ycuHOBIIOBadYi), OMiKyH a0o
MIKITyBaJIbHUK, a TaKOXK 3akiaj abo ocoba, Mo 3000B's3aHi 3MIMCHIOBATH HArJIA 3a
MaJONITHEOK0 a00 HEMOBHOJITHROI O0CO00, SKi BiANIKOAYBadH KOy, 3aBIaHy
MaJONITHEOK0 a00 HEMOBHOMITHROI 0C000K Yd (i3MUHOK 0c000f0, sKa BU3HAHA
HE/TI€3IaTHOI, HE MalTh IIpaBa 3BOPOTHOI BUMOTH A0 Ii€i ocobu. ToOTo, OaThku
(ycuHoBmoBadi), omikyH abo MiKIyBaJbHHUK, 1HII 0COOHM, SKi BKa3aHi y HaBeleHIH HOpMI,
MOXYTh OyTH OOp)KHMKaMH y  BIANOBIIHUX BWIIaJKaX BHUHUKHEHHS 3000B’s3aHb
BIJIIIKOJyBaHHS IIKOIW, allé HE MOXYTh BBaKAaTUCH TOTEPHUIMMH (KPSIUTOPAMH).
[No3umiro 3aKoHOJABIS MOKHA c(hOpMYITIOBATH 1 1HAKIIE: 3a3HAaYEHI 0COOU MOXKYTh OyTH
MOTEPIUTUMHU, ajieé HE y BIJIHOCHHAX, IO BUHUKIM B PE3YJIbTaTi 3aBJaHHS IIKOIU
MAaJIONITHIM, HETIOBHOMITHIM, HEI€3IATHUM TOIIIO, 32 SIKKMX BOHH BiJIIKOyBaJU IIIKOY.

Orxe, He Moxe OyTH YyHIBepcalbHOrO Iepeniky cyO’€KTiB ais 3000B’s3aHb
BIJIIIKOIyBaHHS IIIKOJW B3araji. BilHOCHHY, SKi BAHUKAIOTh B PE3YJIBTATI 3aBIaHHS IIKO-
I, MarTh CrHenudiky, 3yMOBJIEHY OCOOJIMBOCTSIMH OO0 €KTy, SKOMY 3aBJiaHa IIKOJa,
cy0’€eKTiB, SIKi 3aBJlaIM IIKOMY, TOIIO. |HOAI Bxke came Oiaro, SKOMY 3aBJiaHa IIKOJa,
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CYTTEBO OOMEXKYE KOJIO Cy0’€KTIB, 110 MOXKYTh BBaykKaTHCA noTepninuM. Tak, morepniium
Cy0’eKTOM y 3000B’SI3aHHSIX BIJIIKOJAYBaHHS IIKOAW, 3aBJaHOI KaJI[TBOM a00 IHIIMM
VIIKOKEHHSM 310pOB’sl, Moxke Oytu nume ¢izunaaa ocoda (ct. 1195 LUK Ykpainu). Ane
moTepriiuM (KPeIuTOpOM) y TaKuX BIJHOCMHAX HE MOXe OyTW Hi IOpHIUYHA ocoda, Hi
JeprkaBa, Hi TepuTOpiasibHa rpoMasa, Hi ABToHOMHa Pecry6iika Kpum.

BopxxarkoM (0co0010, 3000B’S3aHOI0 BIALIKOAYBAaTH INKOLY) Moxe OyTu ¢izndna
ocoba, ropuau4Ha ocoba, Jep)kaBa, TepuTopiajdbHa rpomana, ABToHoMHa PecmyOiika
Kpuwm tomo.

[Ipu upomy, siKImIO paHime 0OOB’S30K BiAMIKOAYBATH LIKOAY MIl MOKJIAAATHUCS Ha
JieprKaBy JIMIIC Y BUIMAJKaX 3aBJaHHS IIKOIU CIyXOOBHMH 0CO0aMHU CyIOBHX Ta MpPaBoO-
OXOPOHHHX OPraHiB, TO TEMep KUMbKICTh MiAICTaB BiAIIKOAYBaHHS LIKOAU JEpKaBoio, AB-
ToHOMHOIO PecryOnikoro Kpum, opraHammu MicueBOro camMOBpSAYBaHHs 3HAYHO 3pOCIia
(ct. 1173, 1174, 1176 Ta in. UK Ykpainn).

[Ipote, i TyT ciig 3pOOUTH 3aCTEPEKEHHS CTOCOBHO TOTO, IO HE KOXKEH 13 Ha3BaHUX
Cy0’€eKTiB y OYAb-IKOMY pa3i MOXKE BUCTYIIATH YYaCHHKOM 3000B’S3aHb BIAIIKOTyBaHHS
mkoau. HeobxinHOIO yMOBOIO LBOT'O € HASABHICTD AENMIKTO3NATHOCTI, KATEropist AKOi Mae
OyTu oxapaKTepH30BaHa JeTajbHilIe.

JleTIKTO3aTHICTD € €IEMEHTOM Ji€3AaTHOCTI (i3MUHUX OCi0 Ta eIeMEHTOM IpPaBo-
Cy0’€KTHOCTI IOPUANYHHX OCi0 1 cOLiaNnbHO-IYONIYHUX YTBOPEHBb, CTOCOBHO SIKMX ITOHSAT-
TS IPaBO3JATHICTH Ta Ii€3AATHICT OKPEMO HE iCHYIOTb.

SKIo Ai€31aTHICTD € 3AaTHICTIO YYaCHUKA IMBUTLHUX BIIHOCHH CaMOCTIHHO, CBOIMH
nmissmu HaOyBaTH 1 3MIMCHIOBAaTH LMBLUIBHI TpaBa, CTBOPIOBATH s ceOe IOpPHIUYHI
00OB’SI3KM Ta BUKOHYBaTU iX, TO JCTIKTO3AATHICTh — II€ 3JaTHICTH OCOOM CaMOCTiHHO
BiAmoBizaTy 3a 3apaany mkoay.[11, C. 108-110] Cain 3a3HaunTy, 10, HA HAIY TYMKY, 3
BpaxyBaHHsAM konuenuii [IK Ykpainu nemikTo3gaTHICTB ClTig BU3HAYaTH ACIIO iHAKIIE,
XapaKTepu3yIoud 11 sIK 34aTHICTh cy0’€KTa LUBUIBHUX BITHOCHH BHKOHYBAaTH OOOB’SI3KH
MO BIAIIKOAYBaHHIO 3aBAaHOi mKkomu. IIpum 1poMy HE0OXiITHO BpaxoBYBaTH, IO KOJIU
JepikaBa, MalouM yHiBepcaJlbHy MpaBoCcyO €KTHICTh (1 caMa BH3HAYalO4H ii), MIPaKTUIHO
3aBKIAM MOXKe OyTH [eNIKTO3JaTHOIO, TO TepuUTOpiajJbHa Trpomana, ABTOHOMHA
Pecniybnika Kpum, Tak camo, SK 1 IOpuau4Hi 0coOM, MarOTb OOMEXeHY (LiTbOBY)
JeTiKTO3JaTHICTh. Tak, TepuTopiadbHa Tpomaaa, ABToHoMmHa PecmyOmika Kpuwm,
BiJNIOBiAAIOTh JIMIIE 3a IIKOAY, 3aBlIaHy IX MOcagoBUMH (cinyxO0oBHUMH) ocobaMu (
cr.1173, 1174, 1175 UK VYkpainn). FOpuanyna ocoba BiIIIKOAOBYE LIKOAY, 3aBAaHy il
MpaLiBHUKOM, ydacHUKOM Tomto (cT. 1172 LK Ykpainu), Hece BiAMOBiAadbHICTh 38 IIKO-
1y, 3aBlaHy JDKEpENIOM IiIBUIIEHOI HeOe3MeKH, BIaCHUKOM a00 3aKOHHUM BOJOILTBLIEM
sxoro BoHa € (1187 LIK Ykpainn), moxxe OyTn 3000B’A3aHa BiJIIKOJyBaTH IIKOIY, 3aBJa-
Hy 3 ix BuHH ManomitHiMH (cT. 1178 LK Vkpainm), HemoBHomitHiMu (cT. 1179 LK
VYxpainn), HexiesnatauMu ¢iznuauMu ocodamu (ct. 1184 LK Ykpainn), Toro.

[Ie BaXIMBIIMM € HASBHICTH ACTIKTO3AaTHOCTI y (PI3MUHUX 0Ci0, AKi € ydacCHUKaMH
3000B’s13aHb BIIIKOMYBaHHS INMKOAW. Tak, OCKUIBKH 3rimHO 3 4actuHOr 2 cT. 31 LK
VYkpainu manoniTHs oco0a He Hece BiAMOBIAaIbHOCTI 3a 3aBAaHy HEIO IIKOIYy, BOHA HE €
JETKTO30aTHOI. Y 3B’A3Ky 3 LUM BIiINOBigHO 10 moiokeHb cr. 1178 LK VYkpainn
cy0’eKTaMy BIAIIKOMYyBaHHS IIKOAM, 3aBIaHOI MaJIONITHROK 0CO00I0 (SKa HE JTOCATIIa
YOTHPHAILSATH POKiB), € 1l 0aTbku (YCHHOBIIIOBaYi), OMiKyHH, iHIIA (i3udHa ocoda, sika Ha
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MPaBOBUX TiICTABax 3/IIICHIOE BUXOBaHHS MaJIONITHROI 0coOM (06aThKH-BUXOBATEI TUTS-
4oro OYJWHKY CIMEHHOr0 THITy), aJMIHICTPAIlisi HAaBYAIbHO-BUXOBHHX 3aKJIAJIB IS
JUTEN-CUPIT 1 AiTeH, K1 3amuincs 0e3 MmiKITyBaHHsS 0aThKiB, aqMiHICTpaIlis HaBYaTbHIX
Ta JIKyBaJIbHUX 3aKJIaJliB, SIKi 3000B’s13aHi 3/[IHCHIOBATH HATJISA 32 MAJOIITHIMU, KO HE
JOBEAYTh, IO LIKOAM OYNO 3aBAaHO He 3 ixHboi BUHU. CXOXKEe MPaBHIIO JIi€ CTOCOBHO
BUITAJIKIB BiAINIKOAYBaHHS IIKOAW, 3aBJAHOI HeMie3MaTHOI (i3uvHOr ocoboro. Takwuit
000B’5I30K MOKJIAAETHCSl HA OMiKyHa a0 3akiaj, sSKui 3000B’s3aHUN 3MifICHIOBATH Ha-
TJISA] 32 HEFO, SIKIIO BiH HE JIOBEIe, 10 IKoa Oyna 3aBaana He 3 Horo BuHH (cT. 1184 1K
VYxpainn).

BpaxoByroun Ty oOcTaBuHY, 110 y 3raJaHUX BUIIE BUIAIKaX 3arloAil0Bay IIKOIH 1
OOp)KHUK HE CHIBMAJalOTh B ONHIM 0CO00i., CiJ 3ayBa’KUTH, L0 3MICT HaBEACHUX HOPM
CYIEpEeuuTh 3arajJbHOMY MPHUHLUIY BiALIKOAYBAHHIO IIKOAW, BCTAHOBICHOMY Yy CT. 1166
LK Vkpainu, sxa nependayae, 1o MIKOAA, 3aBJaHa MaiHy (i3n4HOi a00 IOpUAMYHOL
0co0u, Iiisarae BiAMIKOAYBaHHIO 0CO00F0, siKa 11 3aBana.

Y 3B’A3Ky 3 IIUM BapTO 3a3HA4YWTH, 10, Hanpukimaa, cr. 933 LK PecnyOmiku
Binopych BCTaHOBIIOE, IO 3aKOHOM MOXKe OyTH MOKIaJAeHHH 000B’SI30K BiIIKOTYyBaHHS
IIKOJTM Ha 0c00Yy, sKa He € 3amoairoBadeM mkoan.[12] [lo peui, aHaIOriyHE TOIOXKEHHS
Mmictuna i yactuna 2 cr. 1220 npoekry LUK Vkpainu[13], nependayaroun, mo 060B’ 130K
BIJIIIKOJIyBaHHS IIKOAW MOXKe OyTH TOKJIAJCHUN 3aKOHOM Ha iHmmX ocib. Ha »xanp, 1e
moJyioxkeHHs He 0yio 30epexene y LIK Vkpainu, BHACTIIOK YOro i BUHUKJIIA 3raJlaHa BHIIE
KOJTi31 3arajJpHOro MpaBwjia MPO BiAMIKOAYBaHHS LIKOAM 1 KOHKPETHUX HOPM, SIKi mepe-
n0avaroTh BiAIKOAYBaHHS IKOAW 3aBJaHOI HENENIKTO3JaTHUMU 0CO0aMHU.

I3 BpaxyBaHHSM 3pO0JNIEHUX BHUIIE 3ayBa)KeHb, CIiJ] HATOJOCHTH, IO OOPKHUKOM Y
3000B’s13aHHAX BiAIIKOIYBaHHA MIKOAM MOXYTb OyTH ¢i3udHa ocoda, IOpHUANYHA 0C00a,
JepikaBa, TepuTopiaipHa rpomana, ABToHomHa Pecmy6riika Kpum Ta iHIII comianbHO-
myOJIiYH1 YTBOPEHHS 32 YMOBH HasBHOCTI Y HUX JEITiKTO3AATHOCTI (ITIAKPECIECHO MHOIO -
T.K)).

[linbuBaroun 3arajJbHUN MiICYMOK BHKJIAAEHOMY, MOXKHA 3POOUTH BHCHOBOK, IO,
X042 TEOPETUYHO KPEeIUTOpOoM (TOTEpNiINM) Ta 3amofiloBaueM MKoAu (OOpKHUKOM) y
3000B’s3aHHAX BIIIIKOAYBaHHS IIKOAM Moke OyTh 1 ¢pismuHa ocoba (y TOMy dUHMCIHi
iHO3eMenpb 1 ocoba 6e3 TPOMaASHCTBA), 1 IOpUANYHA 0co0a, 1 JepkaBa, i TepUTOpianbHa
rpoMaza, i APK, ane mpakTu4HO KOJIO Cy0’€KTiB 3a3Ha4eHHX 3000B’s3aHb HE MOXe OyTH
VHIBEpCcaJbHUM 1 3aJISKUTh BiJ BUAY BiJHOCHH, 1[0 BUHHUKAIOTh MpPU 3aBAaHHI HIKOAH.
Tak, yroBHOBaXKeHUM Cy0’€KTOM 3a3Ha4YE€HUX 3000B’SI3aHb (KPSIUTOPOM, IMOTEPITLINM) €
oco0a, sKii Oe3mocepenHbO 3aBaaHa MKoAa. Ajle KpeAUTOpaMU MOXKYTh OYTH TaKOX 1HIII
oco0u, BKa3aHi y 3aKOHi (Hempare3laTHi yTpUMaHIi morepmiioro romo — cr. 1200 LK
VYkpainu). 3000B’s13aHUM Cy0’€KTOM (OOpXKHHKOM) € TOH, XTO Oe3rmocepenHho 3aBlaB
mKoxy. Ane OOpKHUKaMHU MOXYTh OyTH W 1HII yYaCHUKH LMBUIBHUX BITHOCHH, BKa3aHi
y 3akoHi (poOoToAaBLi, MiANPUEMHUIBKI TOBapHCTBa, KoomepatuBu — cT. 1172 LK
Vxpainu; nepkaBa, APK, opranm micueBoro camoBpsagyBanHs — cr. 1172-1175 LK
VYxpainu, nepsxkaa — 1176 LK Ykpainu; 6aTbku 4M YCHHOBIIOBaYi a00 OMIKYH 4M iHIIA
¢iznuHa ocoba, sika Ha MPAaBOBUX IMIACTAaBax 3MiHICHIOE BHUXOBAaHHS MAaJIOJITHBOI 0co0H,
sIKa 3aBjiaJia KOy, HaBYaldbHUH 3akiaj oo, — cT. 1178, 1181 LIK Ykpaiun).
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KIBAITOBA T.C.

3 BpaxyBaHHSIM 3a3HAYCHOI'0 CTOCOBHO BHMOI JI0 Cy0’€KTiB 3000B’s3aHb
BIJIIKOAYBAaHHS INKOAM MOXKHA 3alpoNOHYBAaTH HACTYNHY Kiacu(ikalilo OCTaHHIX,
B3SIBILIM 32 KPUTEPiH 0COOIMBOCTI X CYyO’ €EKTHOTO CKIay.

VY 3a1exHOCTI Bii Cy0’€KTY, 1110 3aBAAB IIKOIY:

1. 3aBgaHHs MIKOAW JENIKTO3AATHOIO (pi3myHOI0 a00 IOpUANYHOI0 0co0ot0 (cT. 1166
— 1169, 1171 LK Ykpainn);

2. 3aBiaHHs IIKOAW HEIENIKTO3MaTHOK (i3ndyHOo ocoboro (ct. 1178, 1181, 1184,
1186 LK Ykpainn);

3. 3aBmanHs KoM (PI3UYHOI 0COOO0K0 3 OOMEKEHO0 JenikTo3aaTHIicTio (cT. 1179,
1180, 1182, 1183 LUK Ykpainn);

4. 3aBAaHHS IIKOAM JEPKABOI, OPTaHOM JIepKaBHOI Biaau, opraHom Biaau APK
abo opranoM micueBoro camoBpsiayBanus (ct. 1170, 1173, 1175 LK Ykpainn);

5. 3aBmaHHs IKOAW MOCAA0BOI0 abo ciy)00BOIO 0CO00I0 OpraHy Aep>KaBHOI BIajH,
oprany Bnagun APK a6o oprany micuesoro camoBpsigyBanus (ct. 1174 LUK Ykpainn);

6. 3aBaHHS MIKOAW OPTaHOM Ji3HAHHS, MOMEPETHBOTO (JIOCYIOBOr0) CIiACTBA, TPO-
KypaTypu abo cynay (ct. 1176 LIK Ykpainn);

7. 3aBIaHHs IIKOIU MPAIiBHUKOM IOPUANYHOI 200 (hi3UYHOT 0COOM, MAJIONITHS OCO-
0a, HemieznaTHa ocoba tomo (ct. 1172 LK Ykpainn);

VY 3anexHOCTI BiJ Cy0’€KTy, Ha SKOTO TOKJIAJA€ThCS OOOB’S30K BiJIIIKOMyBaHHS
TITKOJTH:

1. BigmkoayBaHHs MIKOIU, 0CO00¥0, sika 1i 3apmana (ct. 1166 LIK Ykpainn);

2. BimmkomyBaHHS MIKOIU 0C0000, 3 SKOK TOM, XTO 3aBJIaB MIKOAY 3HAXOAMUTHCS Y
TpyznoBux abo ciyx00Bux BigHocuHax (ct. 1172, 1174 LK Vkpainn);

3. BigmkomyBaHHS IIKOOAM OCO0OK, sSKa Majia 3JIHCHIOBATH HArIsA 3a
HEJIEeNIKTO31aTHOK ocoboro (cT. 1178, 1181, 1184 1K Ykpainn);

4. BigmkomyBaHHS IIKOIM OaThbKamu, T030aBICHUMHU OAaThKIBChKUX mpaB (cT. 1183
LK VYkpainn);

5. Bigmkoaysanus mkoau aepxkasoro (ct. 1170, 1176, 1177 UK Ykpainn);

6. BigmkonyBanns mkonu APK abo opranom miciieBoro caMmoBpsyBanus (ct. 1173,
1174, 1175 LK Ykpaian);

7. BinmkoayBaHHS IKOAW BOJOAUIBIEM JKepena migBuineHoi Hebesneku (ct. 1187
LK VYkpainn);

8. BiamkoayBaHHS IIKOAW NPOJAaBIieM ab0 BUTOTOBIIOBAYEM TOBApYy, BHKOHABIIEM
pobit (mocayr) (§ 3 rmasu 82 LIK Vkpainn).

JIOIINBHICT TAaKUX JNETANLHUX PO3JLUICHb 3000B’S3aHb BiIIKOAYBaHHS IIKOIH 3Y-
MOBIICHA, Y TIEPIITy YepTry, MOTpedaMu MPAKTUKH, OCKUTLKH BOHH JTO3BOJISIOTH OUIBII TOY-
HO 3’sCyBaTH XapakTep Ta oOOCSAT JIOJaTKOBOTO HOPMATHBHOTO Marepialy II0/J0
KOHKPETHOTO BHUIIAJIKy 3aBJaHHS IIKOJW, BCTAHOBUTH IMEPETIK TOKYMEHTIB, HEOOX1THUX
JUTS TTOJIa4i ITO30BY TOIIIO.
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Kusamnosa T.C. OTaenbHbBIC BOMPOCH XapaKTEPUCTUKHU CYOBEKTOB 0053aTENbCTB
BO3MELIEHUS Bpeaa.

CraTbs MOCBALIEHA HCCIIEIOBAHUIO HEKOTOPBIX BOIMPOCOB XapaKTEPHCTUKU CYOBbEK-
TOB 0053aTeNLCTB BO3MEIIEHUS Bpeaa. B pesynbraTe MpoBenIeHHOro MpH MOATOTOBKE CTa-
TbU HCCIENOBaHUS OOOCHOBaH psA MPEIOKEHUH IO MPUMEHEHHUIO JeWCTBYIOLIETO
IpaXkIaHCKOTO 3aKOHOJATENbCTBA, a TaKkKe MpeIOKeHa HOBas KiIacCH(HUKALWs YKa3aH-
HBIX OOCTOSITETILCTB.

KimoueBbie cioBa: Bo3MeleHNE Bpeaa, 0043aTelIbCTBO, CYOBEKTHl 00513aTEbCTB.

Kivalova T.S. The some questions of the characteristic of the subject of liabilities
of compensation of harm.

The article is devoted to the investigation of some questions of the characteristic of
the subject of liabilities of compensation of harm. The row of the propositions of
application of the active legislation is investigated in this article. The author requires to
new qualification of subjects, which are considered in this article.

Key words: compensation of harm, liability, subject of liability.
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YIIK 349.6

Posymosuy U.H.

3KONOro-NMPABOBLIE ACMEKTbLI MPOBEAEHWA 0OCYOEEHON
CAHALIMM NPEONPUATUA

HayuHnas craThsi IOCBAIICHA MCCISIOBAHUIO SKOJIOTO-IIPABOBBIX MPOOIEM MpoBee-
HUS JOCYACOHON CaHAIUU MPEIITPUSITUN.

HccrenoBaHo COBpEMEHHOE COCTOSTHUE 3aKOHOAATENhCTBA B Chepe MPOBEICHUS JI0-
CyneOHOM caHaIuU TPEANPUSTHIA, B YACTHOCTH, OOBEKTOB TOBBIIIEHHON OMACHOCTH, 00-
Hapy>KEHbI €ro HeJoCTaTKu. BasxkHOE MeCTO B HAYYHOU CTaThe OTBOJUTCS MPEATIOKCHUSIM
0 BHECCHUM U3MEHEHUH B JICUCTBYIOIIEE 3aKOHOJATENBCTBO Y KPAUHEI.

KiroueBbie croBa: 00BEKT MOBBIMICHHON OMAcHOCTH, JOCY/eOHAs caHaIus, IUJIaH ca-
HaIUH.

PriHOUHAs SKOHOMUKa JTI000T0 Pa3BUTOIO TOCYAAPCTBA XapaKTEPU3YETCsl HaTHIUeM
3¢ (PEeKTUBHBIX MeXaHH3MOB ee¢ (pyHKIHoHHpoBaHUs. K omHOMY M3 Takux MexXaHH3MOB
SKOHOMUCTBI M IOPUCTBI OTHOCST MHCTHUTYT OaHKPOTCTBA, OTMEYas MPH 3TOM, YTO C IO-
MOIIBIO YKa3aHHOTO MeXaHH3Ma MOXHO MPEONO0IeTh KPU3UCHBIE SIBICHUA. DTO OOBICHA-
eTcsl TeM, YTO 3aKOHOAATENBCTBO O OAHKPOTCTBE HE TOJIBKO CTUMYIHPYET MPENIpPUATHS K
3¢ (PEKTUBHOMY HCIOJIB30BAHUIO aKTUBOB U 3aIMIIAET MHTEPECH KPEIUTOPOB, HO U CO-
JepP’)KUT MEpbI, HallpaBJIeHHbIE Ha (PMHAHCOBOE O3/0pPOBIICHHE (CaHAIMIO) JOKHUKA [1].
[ocnenusiss MoKeT MPOBOAUTHCS Kak CyAeOHas mporenypa (B MpOW3BOACTBE MO Ny O
0aHKpOTCTBE), TaK M JOCYACOHAS.

Craenyer OTMETHTb, YTO BO3MOXKHOCTH IPOBEJCHUS AOCYACOHOIN caHAlMK Mpennpu-
ATUH TpegycMoTpeHa 3akoHOM YKpauHbl «O BOCCTaHOBIICHHH IUIATEKECIIOCOOHOCTU
JOJDKHHMKA WM PpU3HaHUK ero 6aHkpotom» [1]. Kpome Toro, Bompocam npoBeaeHus 10-
CyAecOHOI caHalMM B 3aKOHOJATENBCTBE MOCBSAIICH €Ile Psl HOPMaTHBHO-TIPABOBBIX aK-
ToB. OpHako »3Ta TMpoleaypa HE TOANECPKUBACTCA NPOYHOH M CTAaOMIBHOM
3aKOHOZATENBHON 0a30i, a perynupyercsi, B OCHOBHOM, NOA3aKOHHBIMH akTamu. K oc-
HOBHBIM M3 HUX cienyeT otHectu [loctaHoBienue Kabunera MunuctpoB Yxkpaunsl Ne
515 ot 17.03.2000 r. «O6 yrBepkaenuu [lopsinka nmpoBeneHust nocyaeOHON caHAIMK To-
CyIapcTBeHHBIX Ipennpusatui» [4], Ilpuka3 @oHga rocyqapcTBEHHOIO MMYIIECTBA Y K-
paunbl Ne 1865 ot 12.10.2001 r. «O06 yrBepknenun [lonoxenus o nopsiaike NpoBeICHUs
JOCYIeOHON caHAIlMK XO3SHCTBEHHBIX OOIIECTB, B YCTaBHBIX (POHIAX KOTOPBIX TOCyAap-
CTBEHHasl 10J1s1 TpeBbIIaeT 25%, U roCyAapCTBEHHBIX MPEANPUATHI, B OTHOILIEHUH KOTO-
pBIX TPUHATO peuieHue o mnpuBaTuzauum» [6] u apyrue. Kpome toro, CoBerom
MUHHCTPOB ABTOHOMHOM PecnyOnuku Kprim, Ha OCHOBaHHMU U B COOTBETCTBUH C 3aKOHO-
JaTEIbCTBOM Y KpaWHBI IIPUHAT PETMOHANBHBIN HOPMaTHBHO-NPABOBOM aKT, Kacaroluics
MpoBeNeHUs AOCYACOHOH caHaUWW TMPEANPHUATHH, MpUHAmIeKammx ABTOHOMHOW Pec-
nyonuke KpeiM 1 BXomsamux B cdepy yrnpaBlieHHS OpraHOB HCIOJTHUTENBHOIN Biactu AP
KpoiM [5].
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CornacHo BhIIIEyKa3aHHOMY ToOcTaHOBIeHHIO KaOunera MuHHCTpoB YKpaumHbl No
515 [4], mocynebHas caHauusi MpeACTaBIsieT COO0M CUCTEMY Mep OTHOCHTEIBHO BOCCTa-
HOBJICHUSI TJIATEKECIIOCOOHOCTH TOCYJapCTBEHHOIO MPEANpPUSTHI-IOKHUKA, KOTOpas
OCYILIECTBIIIETCS OPraHOM, YIOJTHOMOYEHHBIM YIPABIATh I'OCYJapCTBEHHBIM HMYIIECT-
BOM JOJDKHHUKA, C LENbI0 MPENOTBPAILCHUsI ero OaHKpOTCTBa A0 Hadaja BO30Y:KICHUS
MPOHU3BOJCTBA IO Jiefy 0 OaHKpOTCcTBE. B cooTBETCTBHU C BBINICyKa3aHHBIMH HOPMAaTHB-
HO-TIpaBOBBIMHU akTaMH POHIa rocyJapCTBEHHOTO MMYILIECTBA PEIIEHUE O MPOBEACHUU
JOCYIeOHON caHallMy MPUHUMACTCSI YIIOJTHOMOYEHHBIMUA OpraHaMu TOJBKO IOCIE TOro,
Kak OyJeT MpOBEACH aHaJN3 JIEATENbHOCTH MPEANPUATHH, MPETSHAYIOMMX Ha MpOBEZe-
HUE CAaHALIMOHHBIX MEPONPUATHIL.

HenocraTouno yperyiaupoBaHHBIMHU C TOYKH 3PEHUS y4eTa dKOJIOTHYecKuX TpeboBa-
HUH IpH A0oCcyneOHON caHAIlK 00BHEKTOB MOBBIIIEHHON OMAaCHOCTH OCTAIOTCSl OTHOIICHUS
M0 MPOBEACHUIO PacCMaTPUBAEMON MPOLENYpPHl B XO3SHUCTBEHHBIX OOILIECTBaX, B YCTaB-
HBIX (POHIAX KOTOPBIX rocyaapcTBeHHas aois mnpesbimaet 50%. Tak, cormacHo monoxe-
HusaM npukasza donna rocygapcTBeHHOro uMmyiiectsa YkpauHsl Ne 2502 ot 17.11.04 1.
«O0 yTtBepkaeHNN THITOBOTO IJIaHa PECTPYKTYPU3ALUH U AOCYACOHOH caHAIIMH XO35HCT-
BEHHBIX OOILECTB, B YCTaBHBIX (DOHOAX KOTOPBIX TOCYJapCTBEHHAs JIOJSI COCTaBISIET 00-
nee uem 50%» [7], opraHbl yrmpaBieHUS JOKHUKA 005S3aHbI OCYIIECTBIATE AOCYACOHYIO
CaHaIMIO B COOTBETCTBUU C TPEOOBaHUSAMH JaHHOTO HOpMAaTHBHOrO akta. M XxoTs oH mpe-
JOycMaTpHBaeT aHaJM3 M OTPaciy, B KOTOPOH paboTaeT MpennpusTie, 1 BUI0B U 00bEMOB
BBIITYCKaeMOW MPONYKIMH, U OKUJAEMBIX PE3yJIbTaTOB, OJHAKO YIYCKAaeT U3 BHUMaHUS
9KOJIOTHYECKHE (PAKTOPHI - XapaKTEPUCTUKY NpeAnpHsITus B chepe BHIOPOCOB U COPOCOB
BPEOHBIX BEIECTB, YIUIaThl MITPadoB 3a 3arpsi3HEHHUE OKPYKAIOMIEH Cpellbl, COCTOSHUS
TEXHOJIOTUH MPOU3BOACTBA C TOUKH 3PEHHUS MX 0E30MaCHOCTU AJISl KU3HH, 37J0POBbS JIIO-
JIei, COCTOSTHUS OKpY»Karoled npupoaHoil cpeasl. Kpome Toro, B JaHHOM HOPMAaTHUBHO-
MIPaBOBOM aKTe, MPEANPHUATH, O KOTOPBIX HJIET pedb, HE pa3rpPaHUIMBAIOTCS B 3aBUCUMO-
CTH OT BHJIOB OCYIIECTBIIIEMON UMM AeaTenbHOCTH. OueBuaHo, mosroMy PoH rocyaap-
CTBEHHOI'O MMYILECTBa YKpauHbl MPEABSIBISIET OAMHAKOBBIC TPeOOBAaHUS M MPHHUMACT
aHaJIOTHYHBIE MEPHI KO BCEM MPEONPUSATHIM, B YCTaBHBIX (POHIaX KOTOPBIX TOCYAApCT-
BEHHast Joms cocTaBiuseT Oonee 50%, BHE 3aBUCUMOCTH OT BO3JCHCTBHS UX ICITEIBHOCTU
Ha OKPYXXAIOLIYI0 IPUPOTHYIO CPENY M MECTA UX PACIIONI0KEHHUS.

W3 ananm3a HOpMaTHUBHO-TIPABOBBIX aKTOB B cpepe AOCYACOHOI caHallK BUHO, YTO
B YKpauHe CerofHs AeHCTBYIOT TOIBKO TE€ aKThl, KOTOPBIE PErIaMEHTHPYIOT A0CYACOHYIO
CaHaIWIO MPEANPUSTHI, B YCTaBHBIX (POHIAX KOTOPBIX FOCYAapCTBEHHAS OISl COCTaBISAET
25% u 6onee. OcTanpHble K€ MPEANPHUATHS MOANANAIOT MOA AEHCTBHE JIUILL CTaThU 3
3akoHa YkpanHbl «O BOCCTAaHOBJICHUH IIATEKECIIOCOOHOCTH JODKHUKA MIIH TMPU3HAHUN
ero OaHKPOTOMY.

Hecmortps Ha neranusanuio Mep, KOTOpbIe BO3MOYKHO IPEAYCMOTPETH B IUIaHE JIOCY-
NeOHOH caHalnK, B yKa3aHHBIX HOPMATHBHO-IIPABOBBIX aKTaX COBCEM HE YUTEHBI OCOOCH-
HOCTH OCYIIECTBIICHHsI J0CyAeOHON caHalui 0OBEKTOB MOBBIIIEHHONW OMAaCHOCTH, TaK Kak
OHU coiepXat o0IIuil mepeueHs TpeOOBaHMH, IPEIBSBISEMBIX K IJIaHY CaHAIWU:

e 00mme cBeNeHNus O MPEANPHUITHH;
e aHanu3 QUHAHCOBO-XO3AHCTBEHHON AESTENBLHOCTH;
®  MEpONPHUAITHA MO BOCCTAHOBICHUIO MIATEKECITOCOOHOCTH TOKHUKA;
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®  CpOKH NOrameHus 3aJ0KeHHOCTH;
®  OXHUJAEMBbIE PE3yabTaTHl U T.II.

Crnenyer OTMETHUTh, YTO B OAHOM U3 BBIIIEYKAa3aHHBIX HOPMAaTUBHO-IIPABOBBIX aKTax,
a UMeHHO B npuka3e DoHga rocyaapcTBEHHOro uMyIecTBa Y kpauHbl «O0 yTBep:KACHUN
[onoxxenust o mopsiAKe MPOBENCHUS NOCYACOHOM CaHALMU XO3SHCTBEHHBIX OOILECTB, B
ycTaBHBIX (DOHOAX KOTOPBIX TOCYOapCTBEHHas OO0 mpeBblmaeT 25%, ¥ rocylapcTBEH-
HBIX NPEANPUATUI, B OTHOIIEHUH KOTOPBIX MPHUHATO PEUIEHHE O NMPUBATH3ALUI COAEp-
HKUTCS HOpPMa, COMJIACHO KOTOPOH IUIaH caHalUM MOXKET OBITh OTKIOHEH
MexBenoMmcTBeHHOM KoMuccuelt mo BompocaM npeaoTBpalleHrs 0aHKpOTCTBa U BOCCTa-
HOBJICHUS TJIATEKECIOCOOHOCTH MPEANPUATHI 110 MPUYNHE HECOOTBETCTBUS MOJIOKCHUN
TUTaHa CaHaIlUK OTPaciieBON crienr(uKe MPeAnpHsITHS U HHTepecaM rocyAapcTBa MM aB-
TOHOMMUH.

JanHas HOpMa cOpMyTHpPOBaHa HACTOIBKO OOIIIE, YTO OTKPBIBACT MPOCTOPHI I €€
pacIIMPUTENBHOIO TOJKOBAaHHA. MOXKHO HpPENONOKUTh, YTO 3aKOHOJATENb B JaHHOM
cllydae MCXOAWJ M3 HelenecooOpa3sHOCTH MepenpoHINpOBaHUsl CTPATErHYECKOTO IS
rOCyAapcTBa MPEANPHUATHS B MpoLecce AOCYAeOHOH caHalMU. A, MOXKET, 3aKOHOIATENb
MMEIT BBUJTY SKOJIOTHYECKYIO CTOPOHY HOPMBI, OJpa3yMeBas, 4TO HEYUET SKOJIOTMYECKUX
(haKkTOPOB MPEANOIOKHUTENBHO MPUBEIET K Pe3yIbTaTy, IPOTUBOIIOIOKHOMY HHTEpecaM
rocyJaapcTBa, TO €CTh MPOTHUBOMOIOKHOMY HAIPABIECHUSAM SKOJIOTHYECKON MOJIUTUKH TO-
cyaapctBa. Beap ydeT TOIBKO SKOHOMHYECKOTO (paKTOpa MpH MPOBEACHUHU AOCYACOHOM
CaHallMK MOKET MPUBECTH K BOCCTAHOBJICHUIO TUIATEKECTIOCOOHOCTH MPENNPUSATH, HO HE
K €ro SKOJIOTHYECKON M TEXHOT'eHHON 0e30MacHOCTH.

Kak BuIHO U3 aHanmM3a HOpMaTHBHO-IIPABOBBIX aKTOB B cpepe nocyaeOHON caHauu,
9KOJIOTHYEeCcKHE (PaKTOPHI PU MPOBEACHUH yKa3aHHOW MPOLEAYPHl 3aKOHOAATENEM yuTe-
HBI B HEAOCTaTOYHOM 00beMe. A Belb B Cilyyae YCHEIIHOTrO 3aBEepLICHUs JOCYAeOHOM ca-
Hanuy 0e3 ydera DKOJOTMYEeCKUX (PAaKTopoB, B JajbHEHIIEM BO3pacTaer CTeleHb
9KOJIOTMYECKOT0 PUCKA, YTO MOKET IPUBECTHU K aBapHU.

ITomumo Bcero mpouero, cMymaer Takke TOT (pakT, 4TO MpaBOBOE PErylUpOBaHHE
JOCYIeOHON caHAIlMK PAacHpOCTPAHSETCS TOJIBKO Ha T€ OOBEKTHI, B YCTABHOM (OHE KO-
TOPBIX TOCYAAapCTBEHHAas N0 coctaBisier 25% u Oonee. M TonbKo A1 TaKUX MpeanpH-
STAA 3aKOHOJATENBCTBOM YKpPaWHBl MpPEIyCMaTPUBAeTCd BO3MOXKHOCTH TOJYYEHUS
rocyJapcTBEHHOH MOMOIIH. A, HalpuMep, Mo 3aKoHoAaTensCTBY Poccuiickoit denepanun
[3] rocynapcTBeHHas (UHAHCOBAs TIOMOILB MOXKET OBITH OKa3aHa MPeNNpUATHIM 000N
(OopMBI COOCTBEHHOCTH, €CJIM MO pe3yJibTaTaM ACTaIbHOro (PMHAHCOBOT'O aHalu3a TaKue
MPENNpPUATHS HY)KJAIOTCS B COOTBETCTBYIOIIEM BHJAE MoMol. Takoe MonokeHue, Ha
HaIl B3IJIS, UCKITIOYAET OUCKPUMHHAIUIO HETOCYIapCTBEHHONH (OpMBI COOCTBEHHOCTH.
[Mogo6ueIit mwar, Oynp OH NPEANPHHST U YKPAUHCKAM 3aKOHOJATEIeM, TO3BOIMI OBl MPH-
ONMM3UTH TOCYNAPCTBO K CYIIECTBYIOIUM E€BPOIEHCKMM M MHUPOBBIM CTaHIapTaM B 3TOH
chepe.

Kak n3BectHO, cpean 00BEKTOB MOBBIIIEHHON OMAacHOCTH HEMallo TeX, KOTopble Oa-
3UPYIOTCS Ha YacTHOH (opMe COOCTBEHHOCTH. B3sTh X0Ts1 OBl aBTO3aIIpaBOYHBIC CTAHIIMN
WJIM WHBIE YacTHBIE, B TOM YHCJE, paHee TOCyJapCTBEHHBIE, HO CETOIHS MpPUBAaTU3HPYeE-
MBI, pennpusaTus (Hanpumep, KpeiMckuid cofoBeiii 3aBof). Takue npeanpusTus moamna-
natoT nop aeiictBue 3akoHa YkpauHbl Ne 784-XIV ot 30.06.1999 r. «O BoccTaHOBIECHUU
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MIaTEKECIIOCOOHOCTH TOJDKHUKA WIIM MPU3HAHUU €r0 OaHKPOTOMY, TPEThsl CTaThsl KOTO-
POro TOBOPHUT O TOM, YTO «COOCTBEHHHKOM HMYIIECTBA JAOKHUKA TOCYIApCTBEHHOTO WIIN
YacTHOTO MPEANPUATHUS, YUPESAUTEIAMHU (YUaCTHUKAMH) JOJDKHUKA — IOPUANYECKOTO JIH-
1a, KpeAUuTOpaMH AOJDKHHKA, APYTUMH JHLIAMH B MpefeiiaX Mep OTHOCHTEIbHO IMpeny-
npexaeHns OaHKPOTCTBa JOJDKHUKA MOXKET OBITh MpeqocTaBlicHa (PMHAHCOBAS IOMOIID B
pasmepe, AOCTaTOYHOM JUIsl TOTalleHNs 00s3aTeNbCTB AOKHHUKA TMepel KpeauTopaMHu, B
TOM YHCIIE 00s3aTEIbCTB OTHOCUTENBHO YIUIATHl HAJOTOB U cOOpoB (00s3aTENbHBIX Iia-
TeXKel) ¥ BOCCTAHOBJICHUS IJIATEXKECITOCOOHOCTH TOJDKHIKA (ocyaeOHast caHarus )» [1].

Kak cnenyer u3 oOuieli Teopuu mpaBa, MOA3aKOHHBIE HOPMATHBHO-TIPABOBBIC aKThI
MPHU3BaHBl KOHKPETU3UPOBATh U JIETATM3UPOBATH MOJIOKEHUS 3aKOHOB Y KpauHbI, OJJHAKO
B cepe MpoBeneHus 1ocy1eOHON caHAIlMKM HErOCYAapCTBEHHBIX NPENNPUATHIA TaKHe aK-
THI, K CO’KaJICHHIO, OTCYTCTBYIOT. HalmuIo HenqocTtaTouHOe MPaBoBOE PEryIMpOBaHHE MPO-
Be/IEHUS AOCYAeOHON caHalluM HETOCYIapCTBEHHBIX NPEANPUATHI, YTO, B CBOIO OYepeb,
JefiaeT MONOKEHUE BhIIIECYKa3aHHON CTaThH 3aKOHA, B TOM YHUCIIE B OTHOIICHHH O0HEKTOB
MOBBIILICHHOW OMAacHOCTH, ACKIapaTHBHBIM. Bemp Ui OCyIIECTBIEHHS 3TOW MPOLETYPHI
HEoOX0MMO pa3paboTaTh MOPSIIOK peaan3aluyd HOPMBI 3aKOHA, UTO, CIEAYS U3 OTEUecT-
BEHHOIl HOPMOTBOPYECKOW MPAKTHKH, MOXET OBITh 00eCTedeHo JHUIIb B MOA3AKOHHOM
HOPMAaTHUBHO-TIPABOBOM aKTE.

Bce BrllIen3nokeHHOE, Ha Hall B3I, 00YCIOBIMBACT LEIeC000pa3HOCTh CO3JaHMs
HOPMAaTHUBHO-TIPaBOBOM 0a3bl MPOBENCHUs AOCYINeOHOM CaHAalMM HErocyAapCTBEHHBIX
MNPEANPHUITAN U ydeTa SKOJIOTHYECKHX TpeOOBaHM MPU COCTABICHNUH IUTaHa 10CyaeOHON
CaHallUK MPEATIPHUSTUS JTI000i POPMBI COOCTBEHHOCTH.

OpHako mpexae 4eM JenaTh OKOHYATEeNbHBbIE BBIBOJBI, 0OpaTUMCS K MHEHHUIO yde-
HBIX Ha 3TOT CYeT.

VY4uuThIBas, YTO TEPMUH «CaHALUSD) SBIACTCS B OOJBIICH CTEEHH SKOHOMHYECKUM,
4eM I0pUINYECKUM, CIeAyeT KOHCTaTHPOBaTh TOT (akT, YTO 3TH BOIPOCHI B OOJbILEH Me-
pe uccienyoT d3KOHOMUCTHI [8, 9]. B cBomx paboTax OHM Har0T ONpeAeicHUE TEpMHHA
«gocyneOHas caHalys», IOHUMAs MO Hell Mephl, IPeAyCMaTPHUBAIOLINE PEAOCTaBICHUE
(bMHAHCOBOI MTOMOLIH B pazMepe, 10CTaTOUHOM JJIS IOTAIICHHSI JEH KHBIX 0053aTeNbCTB,
00s13aTENBHBIX TIaTeXed W BOCCTAHOBIIEHHS muiaTexxecrnocodHoctu [8, c. 508]. K mepam
M0 BOCCTAHOBJICHHIO TUIATEKECTIOCOOHOCTH Y4€HbIe OTHOCAT: 11eJIeBYI0 (PMHAHCOBYIO T10-
MOIIIb, JTIOTHBIE KPEIUTHI, IBTOTHOE HAJIOT000I0KEHHE U T.11.

JIOMKHOTO ~ BHUMAaHHS  3aCIyXXHBAae€T HCCIENOBAaHHE POCCHHMCKOTO  yYEHOro-
skoHoMucTa Manakbast TonpiMOeka «YTpaBieHHe caHaleld MPOMBIIUICHHBIX MPEATPH-
ATuii» [2], KOTOpoe OXBAaTHIBAET BOMPOCH MpOLIecca YIPaBICHUS cCaHALUeH MPOMBIIUICH-
HBIX TOpennpusatuil. B cBoeil pabore aBTOp KOHCTaTHpyeT TOT ¢akT, uto B Poccum
MPAaKTUIECKH OTCYTCTBYIOT MOJIETH MMPOrHO3UPOBAHMUS, YUUTHIBAIOIINE TEPPUTOPHAIIEHYIO
cnequduky. K takum cnenupuueckuM depraM aBTOpP OTHOCHUT reorpaduyeckoe monoxe-
HUE, KIUMaT, TPUPOAHBIE pecypchl. IMEHHO OHM HrpaloT MEePBOCTENEHHYIO POJIb B MPO-
necce pa3pabOTKU CaHALMOHHBIX MEPONPHUATHHA, TOCKOIBKY OT TOr'0, HACKOIBKO TOYHO
YUTEeHBbI Bce (PaKTOpHI, BIMAIOUINE Ha XO3AWCTBEHHYIO NESITENbHOCTH NPEANPHSTHS, BO
MHOT'OM 3aBHCHUT LIEIeCO00Pa3HOCTh MPOBEACHUS CaHALIMH MPOMBIIUIEHHOTO 00BEKTa.

K coxarnenuio, yueHbIe-IOPUCTBI, 10 OOJBIIOMY CUETY, OTPAHUIMBAIOTCS B CBOHMX HC-
CIIEIOBAaHMSIX BOTIPOCAMH MPOBECHUSI OAHKPOTCTBA MPEANPHUATHS, B TOM YUCIIE CaHAIIMN
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B 3TOM Tipotuiecce. [IpaBoBeIM mpoOiieMaM NpoBeAeHHs NOCYICOHONW caHalUU MPEANpH-
ATUH, B TOM 4YHClie, OOBEKTOB MMOBBIIIIEHHON OMACHOCTH, MU YIENACTCS HE3HAYUTEIEHOE
BHUMaHUE.

3TO aeT OCHOBAaHWE MOATBEPAUTH BBHIIICU3IOKEHHYIO paHee Hallly TOUKY 3pPEHHUS O
TOM, YTO HU B HayKe, HU Ha MPAKTUKE SKOJIOTMYECKHE TpeOOBaHUs B MpoLecce A0Cyaeo-
HOW caHAallMM HE YYUTHIBAIOTCSA JODKHBIM 00pa3oM, B TO BpeMs KaK TAaKOH ydeT NaBHO
Hazpen U SABJIsIeTCA BeJICHUEM BpeMeHH. BhIXoa U3 clI0KMBIIEHCS CUTyallud HAMH BHIIUT-
Csl B CIIEAYIOILEM:

— HeoOXOAMMO MPHUHATH NOA3aKOHHBIH HOPMAaTUBHO-IIPABOBOW aKT B BUJE MOCTAHOB-
nenusi KabuHera MUHHCTPOB YKpaWHbI, KOTOPHIA OBl BOCHONHWIJI MPaBOBOW Mpoler, oX-
BaThIBAIOMIMK cdepy NeHCTBHUA MpoLenypsl OOCYyAcOHOW caHAMM TNPEONpUSITHH He
TOJILKO TOCYAapCTBEHHOM, HO W ApYrux (opm cobcTBeHHOCTH. BBIOOp THIIa HOpMAaTHB-
HO-TIpaBOBOTO akTa (mocraHoBieHUs1 KaOuHera MUHHCTPOB YKpauHbI) OOYCIOBIEH ca-
MHUM OIpEOeNICeHHEM TIO/I3aKOHHOTO aKTa, MO0J KOTOPHIM IIOHHMMAalOT HOPMAaTHBHO-
MPaBOBOH aKT, M3IaHHBIM HA OCHOBE, BO UCIIONHEHHE M B LENAX KOHKPETU3AILIUH 3aKOHOB.
B Hamem citryuae mon3akoHHBIM aKT MO YKa3aHHOMY BOIIPOCY AOJDKEH OBITh MPUHSAT VIS
KOHKpeTH3auuu craTbil 3 3akoHa YKpamHbl «O BOCCTAHOBJICHUH ILIATEKECIIOCOOHOCTH
JOJDKHHUKA WK TPU3HAHUN €r0 0aHKPOTOM);

— B JICUCTBYIOIINX U IPHHUMAEMBIX HOPMaTHBHO-IIPABOBBIX aKkTax B cepe pocyneo-
HOU CaHaIMM LEeNecoo0pa3HO YUUTHIBATH DKOJIOTHUYECKHE TPEOOBAHUS HA CTAUU COCTaB-
JIeHWsl TJIaHA CaHAlMK MPEANpHATHSA-IOKHUKA. Kpome TOro, B 3THX JOKyMEHTax
HEOOXOMMO OTPa3HUTh CaM MEXaHU3M ydeTa HKOIOTHYECKUX TPeOOBAHUI M €ro COCTaB-
nstomme. L{enmecooOpa3HOCTh Takoil MOCTAaHOBKH BOMpoca oOyCIIOBJIEHA AEKIapaTHBHO-
CTBIO MHOTMX TIONOKEHHH JACHCTBYIONIETO 3aKOHOAATEIbCTBA M OTCYTCTBUEM
YTBEP)KACHHON MPOLEAYPHI pealn3alii HMEIOIUXCS TIPABOBBIX HOPM;

— 1e71eco00pa3Ho BKIIOUUTH B OA3AKOHHBIH HOPMaTUBHO-IIPABOBOW aKT HOPMBI, KO-
TOopble OBl MpEAyCMaTpPUBaN MPOBEPKY M COIVIACOBAHUE IUIAHOB NOCYAeOHON CcaHaluu
HOPEANPHUITUH — 00BEKTOB IMOBBIIIEHHON OMAacHOCTH BceX (OpM COOCTBEHHOCTH CIICLH-
aJIBbHBIM T'OCYAApCTBEHHBIM OpPraHoM B cepe OXpaHbl OKPYXKAroIleH MPUPOTHON Cpeabl
0 MOMEHTa ee¢ Hayajia. Takoe COrjlacoBaHHE OrpaIuT NpPEANpUATHE OT HACTYIJICHUS
BO3MOKHBIX 3KOJIOTHUECKH BPEOHBIX MOCIEACTBUI MPH MOTEHIHAIBHBIX YIpo3ax aBapuit
B OynymieM, a Takxke Oyaer crocoOCTBOBAaTH yNYYIIEHHIO Ka4ecTBa OKpY)Karoulel MpH-
POAHOM cpenbl, ’KU3HU M 370poBbi moaei. KpoMe Toro, cornacopanue miaHoB A0cyaed-
HOW caHauu OOBEKTOB IOBHIIIGHHOM OMACHOCTH, COIJIACHO JIGHCTBYIOLIEMY
3aKOHO/ATENBCTBY, HE OYET SBIATHCS BMEIIATEIHCTBOM B ONEPATHBHO-XO3SMCTBEHHYIO
JeSITETbHOCTh TAKUX O0BEKTOB, a JIMIIL CTAHET CBOCOOpa3HOM (hopMOi KOHTPOJS CO CTO-
POHBI TOCYAAapCTBa 3a BBIMOJHEHHWEM IOCTaHOBJICHUs BepxoBHol Pagpl Ykpaunsl oT
05.03.98 r. «O6 OCHOBHBIX HaNpaBlICHUSAX TOCYAaPCTBEHHON MOJUTHUKU B chepe OXpaHbl
OKpYXKarolel MPUPOAHON Cpelbl, HCIONb30BAaHUS MPUPOAHBIX PECYPCOB H 00ECIIEUECHUS
9KOJIOTHYECKOI 0€30MacHOCTHY;

— HE00XOIMMO MPEAYCMOTPETh KOHKPETHBIE BUIBI H MEPhl OTBETCTBEHHOCTH JOJIXK-
HOCTHBIX JIMI] 32 HECOOJIIOZICHNE YCIIOBUH COTNIacoBaHWs IJaHa NOCYNeOHON caHaIlH
o0bekTa MoBbILEHHON omacHoCTH. [10 HaleMy MHEHHIO, 3TO MOXKET OBITh TUCHMILUIHHAD-
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Hasl, aAMUHUCTPAaTHUBHAS MM YrOJOBHAs OTBETCTBEHHOCTh B 3aBHCUMOCTH OT CyOBeKTa
MpaBOHAPYLICHH U TSDKECTH HACTYMUBIIUX N0 MX BUHE HETATUBHBIX MOCIEACTBUH;

— MOCKOJBKY 3aKOHOJATEIbCTBO OONBLIMHCTBA 3alaJHbIX TOCYIapCTB HE JOMyCKaeT
JUCKPUMHHALMIO TOM MM MHOH ()OPMBI COOCTBEHHOCTH, a TaKXkKe, YUUTHIBas TOT (akxT,
4TO YKpaWHa CTPEMHUTCS K COBEPIIEHCTBOBAHMIO HAIIMOHAJIBHOTO 3aKOHOJATENbCTBA,
Ob1T0 OBI, HA HAII B3MJISAJ, LIEIECO00Pa3HO MPENyCMOTPETh B 3aKOHOATENbCTBE Y KpAauHBI
BO3MOKHOCTB MOJYYEHHUS! TOCYAapCTBEHHON (PMHAHCOBOM MOMOIIM ISl MIPOBENEHHS J10-
CyAeOHOH caHalMu 0co00 3HAYUMBIX OOBEKTOB MOBBIIICHHOW OMACHOCTH HErocydapcT-
BEHHOH (OpMBI COOCTBEHHOCTH (BBIOOPOYHO, Ha OCHOBE MPOBEACHHUS ACTAIBHOTO
(DMHAHCOBOTO U PKOJIOTHYECKOTO ayAnTa).
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PozymoBrmy .M. Exkonoro-mpaBoBi acmeKkTH MNpPOBENEHHS IOCYAOBOi caHamil
MiATPUEMCTB.

HaykoBa craTTs mpucBsiueHa JOCTIIKEHHIO €KOJIOro-IPaBOBUX MPOOJIeM MpPOBENCH-
HS1 I0CYZIOBO1 caHAIil MiAImPHEMCTB.

HocnimkeHo cydyacHUI cTaH 3aKOHOJABCTBA Y cepi MpoBEAeHHS JOCYI0BOI caHAallil
MiAPUEMCTB, y TOMY YHCIi, 00 €KTIB MiABUIIEHOI HEOE3MEKH, BUSBICHI MOr0 HEMOIIKH.
BaxxnuBe MicIie B HayKOBill cTaTTi BIABOAUTHCS MPOIO3UILIAM PO BHECEHHS 3MiH B Jifoue
3aKOHOZIABCTBO YKpaiHH.

Kiro4oBi crioBa: 00’€KT miIBUIIIEHOT HEOE3IEKH, JOCYI0BA CaHAIlis, IUIAaH CaHaIlil.
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Rozumovich L.N. Ecological and juridical aspects of pre-judicial sanation of
enterprise.

The scientific article deals with research of ecological and juridical problems of pre-
judicial sanation of enterprise.

Modern condition of legislation in the sphere of pre-judicial sanation and object of
heightened danger, in particular are studied, their drawbacks are revealed. The significant
place in the article is occupied by the propositions of alternating the current legislation of
Ukraine.

Key words: object of heightened danger, pre-judicial sanation, sanation plan.
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IKOJIOTMYECKOE IMNMPABO

YOK 35.073.526:502

Bet posa H.M.

YMPABJIEHME 3KOJTOrMYECKOW BEE3OMACHOCTbLHO PEMTMOHA:
SKONOrMYECKN AYOUT, IKONOMMYECKUNA MOHUTOPUHI

B cratbe paccMOTpeHbl OCHOBHBIE XapaKTEPUCTUKU CUCTEMBbl YIIPABICHUS DKOJIOTHU-
Yyeckoi 0€30MacHOCThIO TEPPUTOPHH, BBLICICHBI POJIb U MECTO DKOJIOTHYECKOI0 MOHUTO-
pUHTa M DSKOJIOTMYECKOr0 ayauTa B MEXaHU3ME 5JKOJOTMYECKOro YIpaBlICHUsS Ha
COBPEMEHHOM 3Tarle (yHKIIHOHUPOBAHUS IKOJIOT0-3KOHOMUYECKIX CUCTEM.

Kimouessbie cioBa: ynpaBiieHHE, MEXaHU3M, SKOJIOTMYECKUH MOHUTOPHUHT, KOJIOTHYe-
CKUM ayauT.

ITocranoBka mpobnemsl. [Tocaennue 20 jieT MEPOBOE COOOIIECTBO 3HAYUTEIHLHOE
BHUMaHHE yJensier mpoliieMaM 3KOJIOTMM W IPHU3HAET HE0OXOAWMOCTh OOecredeHus
KHU3HEICATEIFHOCTH HBIHEUIHEr0 MOKOJIEHHS, He Juiias OyoylmuX 4WIEHOB OOIIecTBa
BO3MOKHOCTEH YHOBIIETBOpPEHHUsI cBOMX MoTpedHocTell. CornacoBanue oOpasza >KU3HH C
9KOJOTMYECKHMHU BO3MOXXHOCTSIMH TPEAIOoiaraeT onpeAcieHne OrpaHnIeHni B SKCIUTya-
Tall¥ TIPUPOAHBIX PECYPCOB, CBSA3aHHBIX CO CIIOCOOHOCTBIO OMOC(Ephl CIPaBISATHCS C
MOCIEACTBUSAMHU XO3AHCTBEHHOW MAEATEIBHOCTH, a Takke cOanaHCHpOBAaHHOCTH POCTa
YHCIICHHOCTH HACETIEHHUS C MPOM3BOJUTEIBHBIM OTEHIIUAIOM SKOCHCTEMBI.

[Tocne BCeCTOPOHHErO PacCMOTPEHUS U OOCYKICHHUS TPoOIeM >KU3HEOOCeCIIeUeHUS
Ha MEXAYHApOIHBIX dKoJoruyeckux ¢popymax (1992-2001 rr.) MupoBoe cooOIIECTBO MO-
JIONIIO K TOHMMAaHHI0 HEOOXOJUMOCTHU MepeXxoaa K yCTOWYrBOMY pa3BuTHIO. OJHAKO OC-
Taercsi HEpEeIICHHBIM 1Bl KOMIUIEKC HAyYHO-PAKTUYECKUX MPOOJEM YCTaHOBJICHUS
KpHUTEpUEB OLIEHKH YPOBHS YCTOMYNBOCTH Pa3BUTHUS TEPPUTOPUH, ITAPAMETPOB COCTOSHUS
MPUPOAHON CpeAbl, PKOHOMUKH M coluyMma. B menoMm paunmoHanbHas TeppUTOpHAIbHAS
OpraHu3anys SKOHOMUYECKOH CHCTEMBI JOJKHA YAOBIETBOPATH DALY YCIOBUH, K KOTO-
PBIM OTHOCSITCA: COOTBETCTBHE MACIITa00B 3KOHOMHYECKOW IEATEIBHOCTH SKOJIOTHYe-
CKON 0e30MacHOCTH M DKOJIOTMYECKOM EMKOCTH TEpPHUTOPHH; COOTBETCTBHE MacIUTaOOB
SKOHOMHUYECKOH NIESITENbHOCTH MPUPOAHO-PECYPCHOMY MOTEHIHAITY; OOecredeHne CoBo-
KYITHBIX MOTPeOHOCTEN HaceleHusl, a Takke 3P (PEKTUBHOCTh (PYHKIIMOHUPOBAHUS SKOHO-
MHUYECKOH CHCTEMBI perHoHa

AHanu3 moCIeqHUX UCCIEeNOBaHNI U MyONUKanuil. DKOJOrHYecKoe yIpaBieHHE
SBIISIETCS MHOT'OOTPACIIEBOM Cepoli AesTENbHOCTH, TEOPETHYECKIE OCHOBBI KOTOPOH IO-
CTOSIHHO Pa3BUBAIOTCS KaK 3apyOeKHBIMHU, TaK M OTCUECTBEHHBIMH YUE€HBIMHU. XOTS OTMe-
YaeTcs MOJIEMHUKa MO CYITHOCTH 0a30BBIX KaTeropui, NOHATHH, moaxonoB. Tak, CeMeHOB
B.®., Muxaitmiok O.U., Tanymkuna T.I1. u gp. [1, c. 168] paccmaTpuBaroT sKoI0ruye-
CKO€ YIpaBJCHUE KaK «... AISUTbHICTH IEpKaBHUX OPraHiB i eKOHOMIYHUX CYO €KTiB, ro-
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JIOBHUM YUHOM, CHPSMOBaHa Ha JOTPUMaHHs OOOB’SI3KOBHX BHMOI' IIPHUPOIOOXOPOHHOIO
3aKOHO/IABCTBA, & TAKOXK Ha PO3POOKY 1 peanizalilo BiAMOBITHUX IIiJIei, MPOEKTIB 1 IMpo-
rpam». [Ipu sToM aBTOpHI [1, c. 168-169] BBIIENAIOT PKOTOTUYCCKUNA MEHEIKMEHT Kak
OTAENBbHYIO CHCTEMY «... IHIIIaTUBHa 1 pe3yJbTaTHBHA IiSJIBHICTD EKOHOMIYHHX
Cy0’€KTiB, CHpsSMOBaHa Ha JOCATHEHHS iXHIX BJIACHMX EKOJIOTIYHUX IIiJield, MPOEKTIB Ta
mporpaM, po3poOJICHUX Ha OCHOBI NMPHHIIMITIB €KOSPEKTUBHOCTI 1 €KOCIPaBEITUBOCTI.
Bokos B.A., Jlymuk A.B. paccMaTpuBaroT ynpaBieHHE 3KOJIOTMYECKUMHU CUTYaIUsIMHU KakK
CHCTEMYy NCWCTBHUI, HampaBlCHHBIX HA JOCTHKEHHE OMPEAETICHHOIO YPOBHS KadecTBa
OKpYXXarolel MPUPOTHOH cperbl, KoTopas obecrieunBaia Obl HOpMaIbHOE ()YHKIHOHHU-
pPOBaHME T€OCHCTEM, €€ CPENlO- U PECYPCOBOCIPOU3BOISAIIME CBOMCTBA, 3A0POBYIO CpEAY
o0OWTaHUs YeloBeKa, yCHemHoe (GyHKIMOHUPOBAHHE COLUUANIBHON c(epbl U SKOHOMHKH,
00eCIeunBalONIMX MaTepUalbHBIE U JyXOBHBIE MOTpeOHOCTH obmiecTBa [2, c. 200]. JL.B.
3anecckuil SKOTOTMYECKHH MEHEIKMEHT OTOXKIECTBIECT C CUCTEMOW YIpaBJEHUS INPH-
POIOOXpAaHHON AEITEIBHOCTBIO «...KaK KOMIUIEKCOM B3aMMOCBSI3aHHBIX OpraHH3alui,
METO/IOB U MEPOIPHUATHH, MO3BOIAIOUIMM OLEHHUTH COCTOSHHE, CTPYKTYpPY, M3MEHEHUs
OKpYXKAaIoIel Cpeabl U BXOSIINX B €€ COCTaB PECYPCOB BCIEICTBHE LIENCHAIPABICHHON
JeATeIbHOCTH YeJOBeKa MPH MPOU3BOACTBE MaTEPHAIBLHBIX ONlar W MpPEANpPUHATH aleK-
BaTHBIC ISHCTBUS 110 UX YCTOMYMBOMY Pa3BUTHIO B LENSAX PEIICHHUS MOCTABICHHBIX 3a1a4
HaIlMOHAJIBHOM SKOHOMUKMY [3, c. 14].

Beinenenne HepeleHHBIX paHee yacTell oouelt mpoOiemMsl 3aBepiias IpoBeIeHHBIN
KpaTKHil aHaIN3, MOKHO OTMETHTh, YTO B CUCTEME YIPaBIICHHUS DKOJIOTHYECKON Oe3omac-
HOCTBIO BBIJENSETCS MpoOieMHas 00JacTh, KOTOpas TpeOyeT COBEPIICHCTBOBAHUS HA CO-
BPEMEHHOM JTale: MOHATUHHBIA amnmapar, CTPYKTypa MEXaHHW3Ma YIpaBIICHHS,
COBOKYITHOCTb METO/IOB, TEXHOJIOTUH, HHCTPYMEHTAPHH.

dopmynupoBKa nenel craTbi. B cTathe mocTaBiieHa LeNlb PaCKPBITh 0COOCHHOCTH
COBPEMEHHBIX BJIEMEHTOB CHCTEMBI YIPaBICHHs 3KOIOTHYECKOH 0e30MacHOCThIO — KO-
JIOTMYECKOT0 MOHUTOPHHTA U KOJIOTHYECKOT'0 ayANTa.

W3noxeHne ocCHOBHOTO MaTepHuala uccienoBanusi. B pamkax GyHKINOHUPOBAHHUS
YIPaBISIONEH CHUCTEMBI TOAJNCPKAHUS DSKOJIOTHYECKONH Oe30macHOCTH peruoHa  [4]
(puc.1) mposiBsieTcs psifi 0OCOOCHHOCTEH, KOTOpBIE ONMpEeaesioT He0OXOAUMOCTh CIElHt-
AJIBHOTO B3aMMOJICHCTBUS B paMKax KOOpAMHAIMK AeiicTBuil. K HUM oTHOCATCS ciiemyto-
M€ aCIeKThI

1. TIposiBneHME COBOKYIHOCTH YIPaBISIIOIINX BO3JEHCTBHH, pa3iMyHBIX MO CBOEH
CYIIHOCTHOM XapaKTepHCTHKE [5]: -BO3ACHCTBHE COLMATBHOTO MJIaHa HA MOTHUBBI U MOBE-
nendeckue cxembl (YB-1), cBsizanHOe ¢ obecrieueHreM MpoLecCcoB SKOIOTH3ALHH,

-BO3JICHCTBHE HOPMUPYEMOTO IjlaHa (BKJIIOYasi IPaBOBOE, SKOHOMUYECKOE), CBSI3aH-
HOE C 3aJ]a9aMi COXPAaHEHUs MPUPOIHON Cpelbl U 310poBbs mrojaei (YB-2);-Bo3neiicTBue
OpraHU3alMOHHO-TEXHUYECKOT 0, TEXHOJIOTHYECKOr0 MJIaHa, CBA3aHHOE C 3aJadyaMH ONTH-
MaJbHOIrO Ipupononoiabp3oBanus (YB-3).

2. Ympapnsiomasi cUCTeMa dKOJOTHYECKOM cepoil JOIKHA MMETh BO3MOXXHOCTU
o0ecrednTh COBMECTHMOCTh CaMOCTOSATENBHO (YHKIMOHUPYIOIIMX OTIEIBHBIX CHCTEM
yIpaBieHUs] B KaXJOM COLUAIbHO-DKOHOMHYECKOM 3JIEMEHTE: OTPAcid WMEIOT OpraHbl
yIpaBieHUs UMH, OTACIbHBIC S5KOHOMUYECKHE CYObEKThl HMEIOT CHCTEMBI YIIpaBJICHHS B
paMKax pa3lIMYHBIX BUAOB COOCTBEHHOCTH, NPUCYTCTBYIOT TAKXKE PErHOHANbHBIC U al-
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YMNPABJNEHUE 3KONTOr’MYECKOW BE3OMACHOCTbLIO PEMMOHA ...

MUHHCTPATHUBHBIC OCOOCHHOCTH yrpaBiieHHs. MICXoas 3TOro, yrmpaBICHUECKHI Mporecc
JIOJDKEH UMETh 00Jiee BBICOKYIO CTEMEeHb CA0XKHOCTH (COTJIacHO MpuHIUMa P.2mbow), mis
JOCTHIKEHHUST KOTOPOH CIIEMYET peai30BaTh BO3SMOKHOCTH MeXxaHu3Ma yrpasienus JbP;

3. IposiBisieTcst pacmupeHue GyHKIMNA ypaBieHUs 3a CUYET 0COOO0ro 3HAUYCHUS pe-
TYJIUPYIOIIUX MPOIECCOB — HOPMATHBHO-TIPABOBOEC PETYIMPOBAHHUE, UTO OMPELIAET 0CO-
OCHHOCTH OpPraHU3AIMH MTPOIIECCa, MOBBIMICHUE POJTH KOHTPOJIS COOMIOACHIS HOPMATHBOB
BEICHHUS JICATCIILHOCTH BCEMH CyOBEKTAMH XO3SHCTBOBAHHS W OpPraHaM¥l YIPaBJICHUS
CMEXHBIX cep.

4. OyHKIUSA KOHTPOJIS Tporiecca yrnpasieHust Ob B yact HHGOPMAITHK O COCTOSIHUN
MPUPOIHON Cpefibl, 37I0POBbS HACEICHUS (POPMHUPYETCS B Pa3IMYHBIX OpraHax cOopa u
00paboTKH, HO 151 pa3pabOTKH M PEATU3AI[UH YIIPABICHUSCKUX

MEXAHUN3M VYIIPABJIEHU fI sxonoruueckoii 6e30- |_| N'
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Puc. 1. CtpykTypHO-IpoLieCCHass MOJENb MEXaHHW3Ma YIPABICHHS 3KOJIOTMUYECKOH
6ezomacHocThIO peruoHa (YIEP),

rne B3V — Onok 3amay ynpasnenus, Meronsl yrnpasieaus: O-PM - opranuzanuonHo-
pacniopanutenbusie, OM — skonomuueckue, C-IIM — coumo-ncuxonorudeckue, TIIII-
TEXHOJIOTUS TporpaMMHoO-IeneBas, TYP — TexHomorus ympaBieHUs O pe3yjpTaTam,
TYB — TexHomorus ymnpasiieHHs 10 OTKiIoHeHHsM, CY — cuTyaTHBHOE YIpaBlIEHHE pe-
LICHUH MO MOAEPKAHUIO SKOJIOTMYECKOM 0€30MacHOCTH HE0OX0OUMO 00beTUHEHUE Pas3-
JMYHBIX [0 MPUPOJIE U MPUHIMIIAM cOOpa, TaHHBIX.

[Tpu 5TOM MHPOPMATOHHO-aHANUTHYECKOE 00ecIieueHre YIPaBICHUS B OKOJIOTHYe-
CKOH cdepe HeceT B MEXaHHW3ME SKOJIOTHYECKOr0 YIPaBICHUS CYIIHOCTHYIO HAarpy3Ky —
coOpaTb, aHAIM3UPOBATh, KJIaCCU(UIIUPOBATH HHPOPMALHIO 00 00BEKTE IKOJIOTUIECKOTO
yIIpaBJICHHUS, MO3TOMY C YYE€TOM COBPEMEHHBIX HMH(OPMAIMOHHBIX METOAOB B paMKax
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peanu3anuu 3a7ad Ha3BaHHOTO OJIOKA TOBBINIACTCS POJIb SKOJIOTHYSCKOTO MOHUTOPUHTA
COCTOSIHUS OKpY aIoIlel MPUPOAHON CPebl U SKOJIOTHYECKOT0O ayIuTa.

OKOJIIOTUYECKUNT MOHUTOPUHT - KOMIUIEKCHBI METOJ, OOhEAMHSIOINN METObl Ha-
OmoneHust 3a (akTopamMu, BO3JCHCTBYIOIIMMHU Ha OKPYXAIOIIYIO MPUPOAHYIO Cpeny,
OLICHKY €€ COCTOSIHHS, METOJbI NMPOTHO3UPOBAHUE PA3BUTHSI CIOXKUBIIMXCS IMPOLIECCOB.
Hawnbonee mmpoko ucnoiab3yeMbIMH METOaMH YKOJIOTUYECKOI0 MOHUTOPHHTA SIBIISTFOTCS
MeTo/bl OMOWHAMKALWK U OMOTECTUPOBaHUS, TeoMH(OpMAIMOHHBIX chcTeM [6, c.126-
131]. MOHHTOPHHT MOXET BBITIONHSITHCS HA JIOKAJTHHOM YpOBHE (Ha OTICIEHOW TEPPUTO-
puu MpennpusaTHs, Topoja, OacceiiHa pek W Jp.), Ha PErHOHAIBHOM YPOBHE (B paMKax
aIMUHUCTPATUBHO-TEPPUTOPUATBHBIX €AUHUI], Ha TEPPUTOPUM MPUPOTHBIX WU IKOHO-
MUYECKHX PETMOHOB), Ha OOIIECHAIIMOHAIBHOM YPOBHE (II0 TEPPUTOPHH CTPaHBI) B COOT-
BETCTBUM C YPOBHEM DJKOJIOTHYECKOrO YIpaBicHUS. B 3aBUCMMOCTH OT Ha3HauCHUS
MOHHUTOPUHT MOXKET OBITh CTAHIAPTHBIM, ONEPATUBHBIM (YaCTO CBSA3aHHBIM C KPHU3HCHBI-
MU CHUTyaIlusIMH), Hay9HBIM ((hOHOBBIN). DOHOBEIN 3KOJIOTMYECKU MOHUTOPUHT MMEET
MTOCTOSIHHYIO CXEMY MPOBEACHUS U 00eCIeunBacT KOMIUIEKCHOE HAOIOACHHE 3a MPoliec-
caMH B OHMOTUYHOM PETYJIMPOBAHUH COCTOSHHS OKPYXKAIOIIEH MPUPOMHOW Cpelbl H
BCJIEJICTBUE 3TOT0 OH UTpaeT Haubojee BaXXHYIO poib [7, ¢. 39] B O61oke nH(OpMaInoH-
HOTO oOecrieueHHs yrpaBieHus. BaxxHol mpoOiieMoii MOHUTOPHUHTA SBIISIETCS €r0 BEIOM-
CTBEHHass pa300IICHHOCTh, 4YTO C OJHOM CTOPOHBI, MMEET OOBEKTHBHYIO OCHOBY
(crieruanpHbBIE MPOIEAYPH MOTYT TPOBOIUTH UMEHHO ITOATOTOBIICHHBIC CITYKOBI, HMEIO-
pe HeoOXxoMMoe 000pyIOBaHUE M KaJphl), a ¢ Ipyroi — popMupyer mpoOiIeMbl KOM-
IJICKCHOTO  OTCIACKMBAHUS CHUTyallud s Lelded  ympaBiCHHS  DKOJOTUYECKOM
Oe3omacHOCThIO. [l09TOMY peIlieHHE IO CO3JAaHUI0 PETHOHAIBHBIX HH(OPMAIMOHHO-
TEXHUYECKUX CUCTEM JJIsi COBEPUICHCTBOBAHUS CHUCTEMBI YIPABICHUS B CIOXHOM JTMHA-
MUYECKOM TPOCTPAHCTBE (BKITIOYAs IKOJTOTMYECKUN ACIEKT) ABISETCS eIecOo00pa3HbIM U
CBOEBpEMEHHBIM. [lJI JTOCTMXKEHHS MaHHON IEM B paMKaX OOIIEHAIMOHAIBHOW MpPO-
TpaMMBI PETHOHAMHU Pa3padaThIBAIOTCS TAKHE CUCTEMbI M TOTOBSATCS (PMHAHCOBBIC U TEX-
HUYECKHUE CXEMbI X peajn3allii, B TOM yuciie u [uisi ABToHoMHOU PecriyOnmku Kpoeim [8,
9].

DKOJOTUYECKUN ayAUT B paMKaX CHCTEMBI SKOJOTHYECKOTO YIPaBICHUS MOIYyYUIl B
VYkpavHe MIUPOKOE paclpoCTpaHEHUE B MOCIEIHUE TOBI B CBS3U C Pa3BUTUEM MEXKIYyHa-
POIHOTO COTPYJHUYECTBA B YKOHOMHUECKOH chepe U HEOOXOAUMOCThIO aIalTallii OCHOB
BeJICHHUS OM3HECa K MSKIYHAPOJAHBIM TPeOOBaHUAM M MpUHATHEM 3akoHa YKpauHbl «O0
AKOJIOTUYECKOM ayquTe». « IKOMOTHYCSCKHI ayAUT — OOBEKTUBHAS CHCTEMaTU4ecKas J0-
KYMEHTUPOBAHHAs M PETyJIsSIpHO MOBTOpsieMasi IPOBEpPKa COCTOSHUS OKpYy»Karolel mpu-
ponHoit cpenbl Ha mpennpustumn» [10, c. 149-150]. Ilpu npoBeaeHUH 3KOIOTHYECKOTO
ayIuTa MPOBEpPSAETCS CTCICHb COOTBETCTBHS IPOLIECCa, XapaKTepa AEATEeIbHOCTH, Mpo-
IYKIIAW, CUCTEMBI YIIPABICHUS SKOJIIOTUYCCKUM TPEOOBAHUSAM, KOTOPHIE YCTaHABIMBAKOT-
Cs HOPMATUBHO-TIPABOBBIMH aKTaMH YKpawHbl, HOPMATHBHO-IPABOBBIMH AaKTaMU
pPEruoHAJIBHBIX OPTaHOB YIPaBICHUS, HOPMATUBHBIMHU JOKYMEHTAMH CIEIUATBHO YIIOJ-
HOMOYEHHBIX TOCYJapPCTBEHHBIX OPTaHOB B c(hepe OXpaHbl OKPYKAIOIIEH PUPOIHOI cpe-
nbl. 1{enbro AKOIOTHYEeCcKOro ayAuTa SIBJISETCS HE TONBKO cOOp M aHAIM3 MH(OPMAIIUY,
OTPaXAOIIEH KOMILTEKC MPOOIeM X03sIiCTBOBAHUS U DKOJIOTHYECKUX TPeOOBaHMMA K Jies-
TENBHOCTH, HO U CONCHCTBHE CyObEeKTaM XO3SHCTBOBAHUS B OIPEICICHUU COOCTBEHHOMN
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9KOJIOTMYECKON MOIUTUKH, (POPMHUPOBAHUH MPHOPUTETOB 110 OCYIIECTBICHUIO MEPOTPHsI-
THH, B TOM YHCIIC PEAYNPEANTENbHBIX, HAIIPABICHHBIX Ha COOMIOACHUE YCTAHOBIEHHBIX
9KOJIOTMYECKUX TpeOoBaHUH. IMEHHO MTOITOMY METO SKOJIOTHYECKOr'0 ayJUTa OTHECEH K
OpraHU3allMOHHOMY OJIOKY MEXaHH3Ma YKOJIOTUIECKOTO YIIPaBIICHHS.

B nensax oGecrieuenus 3¢pdexkTHBHOr0 (pyHKIMOHUPOBAHUS BCEX YYACTHHKOB MPO-
mecca ayAupOBaHUS JIEATEILHOCTh B 00IacTH 9KoayAuTa (GOPMUPYETCS B paMKax CHCTeE-
MBI 9KOJIOTHYECKOTr0 ayJUpPOBAHUS, MPEICTABISIONIEH co00i KOOpAWHALMOHHYIO (HopMy
yIpaBieHHs] CO CBOMMHU MpPaBUJIaMU ACHCTBUS, B TOM UYHUCIE 00ECIEUUBAIOIYIO B3aHMO-
JeficTBHE MEXIY BCEMHU ydacTHUKaMHu. K ydacTHHKaM OTHOCSTCSI — OpraHbl aJJMUHHACTpPA-
TUBHOT'O YIPAaBIICHUS, ayAUTOPCKUE (QHUPMBI, LEHTPHl OOY4YEeHHUS, 3aKa34MKH W Jp.
JleaTenbHOCTh BCEX YYaCTHUKOB CHCTEMBI MOAJIEKHUT aTTECTAllMM, aKKPEAUTALUU U JIH-
LEH3UPOBaHUIO. B paMKax CHCTEMBI HK0ayIuTa CO3AaeTCs CIPaBOYHO-UH(OPMALOHHBIN
($oHI HOPMATHBHO-TEXHUYECKUX NOKYMEHTOB, KOTOPbIE HEOOXOAMMBI AJsl OpraHu3alun
JeSITETbHOCTH — 3aKOHBI, 3aKOHOAATENbHBIE aKThl, MEX/TyHapOAHbIE COTTIAIIEHUS, TPUPO-
JOOXpaHHbBIE U APYTHE TOKYMEHTHI Ha TIPUPOJHBIE PECYPCHI, 00BEKThI, TEXHOIOTHU U IIP.

Oco6o0 cienyer OTMETUTD, YTO SKOJOTHUECKHH ayJUuT OTHOCHUTCSI HMEHHO K MHUKPO-
YPOBHIO 9KOHOMHYECKHX O00BEKTOB — mpeanpusitie. O0s3aTeNbHBIM aCIIEeKTOM SKOJIOTH-
YECKOI'0 ayAuTa SABISETCS COINOCTaBICHHE IOJYYEHHBIX MPEONPUATHEM PpPE3YyNbTaTOB
NeSITEIbHOCTH M 1IeNIel, KOTOphIE CTaBUT NMPENNPUITHE, a TAaKXKe SKOJIOrHUYEecKas MMacrop-
TH3anus o0beKTOB xo3aicTBOBaHuUs. [Ipu 3TOM B YKpanHe HauOonbliee pa3BUTHE TOTY-
Yyujia HKOJOrMYecKas MNaclopTH3alus TMOTEHIHAIbHO ONACHBIX OOBEKTOB M OTXOOB.
[TacopTu3ammsa OTXOAOB OCYIIECTBIIETCS B coOTBEeTCTBHH ¢ «KnaccudukaTtopom orxo-
noB» u [locranoBnenus Kabunera MunuctpoB Ykpaunsl «O0 yrBepknernn [lomoxeHus
MPOBENEHHUS TOCYJapCTBEHHOIO y4eTa M MaclopTH3aluu OTXOIO0B» Ipearnoyiaraer coop,
00001IeHNe B COXpaHeHNsT HHPOPMALMH 110 KaXKI0MY BUIY OTXOJO0B: UX IPOUCXOXKICHHUE,
TEeXHUYECKHE, (UZNKO-XHUMHUYECKUE, TEXHOJIOTMYECKHE, DSKOJOTHYECKHE, CaHHUTapHBIC,
SKOHOMHUYECKUE U JPYyrHe MoKa3aTelu, METOAbl H3MEPEHUS, KOHTPOIS, TEXHOIOTus c0o-
pa, XpaHeHHsl, yTHIN3al1u1, YHUUTOXeHns 1. PopMa MMacrmopToB OTXOI0B YHU(DUIIMPOBAHA.
B nenom skonornueckuit ayuT ABISETCS CHCTEMAaTU3UPOBAHHBIM ITPOLIECCOM MOTYYEHHS
W OLEHKH DKOIOTHYecKol MH(pOpMald HA OCHOBE HE3aBUCHMOM BHEBEJOMCTBEHHOMN
MPOBEPKU OOBEKTa HAa COOTBETCTBHE €ro ONMpelelieHHBIM KpuTepusaM. Kputepun koppek-
THUPYIOTCS LETSIMM U 337ja4aMU U B IIMPOKOM MOHUMAHUU SKOJIOTHYECKUH ayTUT — UHCT-
PYMEHT YIpaBlieHHs, KOTOPBI Oa3upyercss Ha CUCTEMHOM MOAXOAE W TO3BOJISIOMIMN
OLIGHHUTH HKOJIOT0-9KOHOMUYECKYIO 3()(DEeKTUBHOCTD YIIPABIICHHS.

BeiBogsr O6001mas paccMOTpeHHBI MaTeprall OTHOCHTEIFHO 0COOEGHHOCTEH SKOIIO-
THYECKOT0 MOHHUTOPHMHTA M 3KOJOTMUYECKOT0 ayAWTa, CIEAYyeT MPU3HATh KOMILIEKC Mpo-
OJieM COBEpLICHCTBOBAHUS KaK MPOLEAYpP, TEXHOJIOTUH, TaK U MOAXOAOB K YIPaBICHUIO
OpraHu3alMy JaHHBIX Ba)KHBIX DJIEMEHTOB CHCTEMBI O00eCIeueHHs SKOJIOrHYecKon Oe30-
MAcHOCTU TeppuTopuu. JlanbHeiee uccaenoBanue MOXXeT ObITh CHOKYCHPOBAHO HA OCO-
OCHHOCTAX OpraHU3alMy AKOJIOTHYECKOTO MOHHUTOPHHIA M DKOJOTMYECKOTO ayauTa B
YCIIOBUSX Pa3lIMYHBIX CIICIHAIN3alnil, pecypcHOl 0a3bl TEPPUTOPHI.
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Vetrova N.N. The administration of ecological security at region: ecological
audit, ecological monitoring.

The main characteristics of the system of administration of ecological security at
region are considered in this article. The author marks out role and place of ecological
monitoring and ecological audit at mechanism of ecological administration on
contemporary stage of functioning of ecological-economic system.

Key words: administration, mechanism, ecological monitoring, ecological audit.
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SKONOrMYECKN AYOUT U MPABOBBIE MPOBJIEMBI
COBEPLWWEHCTBOBAHWA YNPABIEHNA B COEPE 3SKONOI MM HA
MPUHUWMMAX YCTOMYMBOIO PASBUTUA.

B crarbe 000cHOBBIBaeTCS HEOOXOAMMOCT IEPECTPONKN HA MPUHIMIIAX YCTOHYHUBO-
rO pa3BUTHUSA MHCTUTYTOB YIPaBJIEHUS TOCYIapCTBOM Ha BCEX YPOBHAX: yIpaBJIEHUS Io-
CyJapcTBOM, TOCYAAPCTBEHHOTO YOpPAaBIEHHUS B IIUPOKOM U  Y3KOM CMBEICTIE,
KOpPIIOPAaTUBHOTO, TEXHUYECKOr0 M HHBIX. L{eHTpanbHON MIeell KOHLENIUU 3KOJIO0rHye-
CKOTO0 ay/AnTa CTAHOBUTHCS YCTAaHOBJIEHHE COOTBETCTBHS IEATENBHOCTH MpPENNpUATHS,
WHBECTUIIMOHHBIX MPOrpaMM M HHBIX OOBEKTOB JKOAyAWUTa HE TOJBKO NEHCTBYIOLIEMY
3aKOHOJATENBCTBY, HO M TOMY, KaK 3TH OOBEKTHI «BIUCHIBAIOTCS» B SKOIOTHUECKHE CHC-
TEMBI TeX MPUPOAHBIX 00pa30BaHM, HA TEPPUTOPHU KOTOPHIX OHH (PYHKIHOHUPYIOT WUIH
TUTaHUpPYyeTca UX (PyHKIMOHUPOBaHHE.

KimoueBbie croBa: ynpasieHueE B cepe IKOIOTHH, SKOIOTHUECKUNA ayJUT, TPUHIIHIIBL
YCTOMYMBOIO pa3BUTHA, SKOJIOTMYECKOE M IKOHOMMUYECKOE IUIAHMPOBAaHUE, HKOJIOTHYE-
CKHI MapKeTHHT, SKOJIOTH3alus OyXTrajaTepcKoro yuera.

[lepeBoa YkpauHbl Ha yCTOWYMBOE Pa3BUTHE SBISACTCS UCTOPHYCCKOW HEOOXOAUMO-
CTBIO U CTAHOBUTCSL OJTHOM U3 OCHOBHBIX 1€l rocyqapcTBeHHOU monutuku [1, ¢. 37-61].
[Mpu3HaHue HEOOXOMUMOCTH TIEPEBOJIa CTPaHBbI Ha YCTOMYMBOE Pa3BUTHE MPEIIIONAraeT
MEepPECTPOMKY MHCTUTYTOB YIPABICHUS TOCYAapCTBOM Ha Bcex ypoBHsX. [Toka e ympas-
nieHne B chepe SKOJIOrMH pacCMaTpPUBAETCS KaK BUJ COLMATBLHOIO yrpaBiieHus [2], Haxo-
namuics B cepe ACATENBHOCTH TOCYAAPCTBEHHBIX OPraHOB M OOIIECTBEHHBIX
(dhopmMupoBaHuii, 6€3 B3aUMOCBSI3H C IPYTUMH BUIAMHU YIPABICHUS: YIPABICHUEM TOCY-
JApCTBOM, TOCYJApPCTBECHHBIM YIPABICHUEM B IIMPOKOM U Y3KOM CMBICIIE, KOPIIOPATUB-
HBIM, TEXHUYECKUM W UHBIM [3, c. 25-38].

[TpobseMbl KOPIIOPATUBHOTO M TEXHUYECKOTO YITPABIICHUS! CTAHOBSITCSH aKTyaTIbHBIMHU
B CBSI3U C TEM, YTO B YCIIOBHUSIX PHIHOYHOW SKOHOMHUKH U MPOBEACHUS MPaBOBOI pedopMbl
B CTpaHE OCHOBHBIM HCTOYHHKOM OIACHOCTH IJIsl OKpYy:Karouledl cpensl [4] cTaHOBSITCS
MPEINPUATUS U BUJIBI JISITEIHLHOCTH, a TAKKE MPUPOTHBIC O0BEKTHI, KOTOPhIE MPEIIpH-
SITUSI UICTIONIB3YIOT B MPOLIECCE CBOCH OCHOBHOM e TEIBbHOCTH.

Ucxons n3 nonoxxennit MexayHaponssix cranaaptos ISO cepuun 14000, B HayuHOM
JUTEpaType MOJ KOPIMOPATHUBHBIM YIPABICHUEM B DKOJIOTHYECKON cdepe mpemaraercs
MMOHMMATh «COBOKYITHOCTh MPUHITUIIOB, METOAOB, CPEICTB (B TOM YHUCIIE OpraHU3aI[MOH-
HO-TIPABOBBIX) W THWIIBI YIIPABJICHUS MPHUPOIOOXPAHHON JEATEIHLHOCTHIO TMPEATPUSTHS
(obecrieueHEe TEXHOTCHHOW 0€30MaCHOCTH OKPYXKAIOMIEH CPEeibl), UMEIOIIEH IIENbI0 T10-
BBINIICHUE HMHBECTUIIMOHHOM TPUBICKATEILHOCTH, SKOJIOTHYHOCTH MPEANpUiTUs U 3 dek-
TUBHOCTHU €TI0 IIPOU3BOJICTBEHHO-XO3IMCTBEHHOU JesITeABHOCTIY [5, c. 318].
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INocynapcrBennsie cranmaptel JCTY ISO 14001-97, ACTY ISO 14004-97 onpene-
JSIIOT CUCTEMY YHPABJICHHUS OKpYKaloLlel Cpeloi Kak 4acTH oOuiel CHCTeMBbl Kopropa-
TUBHOrO ynpasieHus. Ho, B oTimumne OT 3aKOHOAATENBHBIX MOJOKEHUH, CyObeKTamMu
YIpaBIEHUS TaKOW CHCTEMBI, Hapsiy C OpraHaMHM BJIACTH, BBICTYNAIOT KOMIIAHUH, KOPIIO-
paumu, GUpPMBL, IPEANPUSTHSI UK JPYTHE YUPEKACHU, UX OApa3AeleHHs HIIN HX 00be-
IWHEHUs (Iamee - OpraHu3alluM), C MpaBaMd IOPHIMYECKOro JHIa Win 0e3 Hux,
00ILIeCTBEHHBIE HITH YaCTHBIE, INOO ¢ ApyruMH GpopMaMi cOOCTBEHHOCTH, BBITTOJHSIOINE
CaMoCTOATENbHBIE (PYHKIMH W UMEIoIKe aIMUHHCTpanuio. [loaToMy OCHOBHOH LEenbio
JaHHBIX CTAHAAPTOB ABISIETCS OOeCIeueHne OXpaHbl OKPYXAIOIIeH cpeasl U MpenoTBpa-
LICHUE €€ 3arpsA3HEHHs CyOBbEKTaMH XO3SMCTBOBaHUS M MPEANPUHUMATENBCTBA, COTIaco-
BaHHBIC C COLUATbHO-D)KOHOMUYECKUMH MOTpeOHOCTSIMH. Takue moTpeOHOCTH IOTKHBI
ONPEIENITHCS WIN 00YCIOBIMBATHCS IKOJIOTHYECKON TTOIUTHKON OpraHu3alyy.

Ha3zBaHHbIe cTaHIapTHI COAEPIKAT TONBKO T€ TPEOOBaHUS, KOTOPbIE MOTYT OBITH 00b-
€KTUBHO TIPOBEPEHBI C MOMOIIBI0 ayauTa. OHM PACHpPOCTPAHSIOTCS Ha OpTraHM3alLNY,
(YHKUMOHUPYIOLINE HAa TEPPUTOPUN YKpauHBI HE 3aBHCUMO OT (OpM COOCTBEHHOCTH U
BUJIOB JICATEIIFHOCTH, ¥ Ha OpraHbl MO CepTH(HUKAIMU/perucTpauun. TpeOoBaHHus CTaH-
JapTOB OCHOBBIBAIOTCSI HA KOHIICMIUH, YTO OpraHu3anys OyJneTr mepruoAndecKd aHalIN3u-
poBaTh M OLIEHUBAaTh CBOIO CHUCTEMY YIIpaBIEHUS OKpY)KalolleH cpemoll ¢ MLenbio
BBISIBIICHHS BOBMOXXHOCTEH COBEPIICHCTBOBAHMS M MX peai3alii, YTOOBI TOTOTHUTEb-
HO yJIy4lIaTh SKOJIOTUYECKHE XapaKTEPUCTUKU.

OpHako OpraHsl rOCyapCTBEHHOM BJIACTH M MECTHOTO CaMOYIIpaBJIEHUS HENOCTa-
TOYHO aKTHBHO HCIONB3YIOT PBHIHOYHBIE MEXaHWU3MBI yIpaBlieHHS B cepe DKOIOruu
(9KONorMUecKoe TUIEH3UPOBAHUE, HKOJIOTHYECKas cepTH(HUKALINS, SKOJOTHIECKUN ayIuT,
9KOJIOTHYECKOE CTPaxOBaHUE, MPOBEACHNE TeHIepOB Ha Hanbonee 3 pekTuBHOE TPUPO-
JIOTIOJTb30BaHMUE U Pa3pabOTKy SKOJIOTHYECKH 0€30MacHBIX TEXHOIOTUH, IPOEKTOB, CTPOU-
TENBCTBO MPOMBIIUIEHHBIX M HMHBIX O00BEKTOB M T.O.) BbBog ux wu3 cdepsl
rOCyJapCTBEHHOT'0 YIIPABJICHUS HE MO3BOJISET OpraHaM YIPABJIEHUS aKTHMBHO BO3AEUCT-
BOBAaTh Ha PHIHOYHBIC OTHOIICHUS, CYLIECTBYIOUIHE B cepe MPUPOAONOIb30BAHUS, XO-
3SMCTBEHHON M MHOM AesTenbHOCTU. [IpoekT DKxomormueckoro kouekca YKpauHsl (TJIaBbl
12 u 14)gacTU4HO pemaer 3Ty NpodiaeMy, OTHECS SKOJIOTHUECKHH ayAnuT, SKOTOTHIECKUI
MEHEPKMEHT OpraHM3alii K QyHKIHUAM yrpaBieHHs B cepe oXpaHbl OKPYKAIOLIEH cpe-
Iibl [6].

BwMmecre ¢ TeM, He cienyeT 3a0bIBaTh, YTO ACITEIBHOCTh OPraHMU3aLHi SBIsSETCS 00b-
€KTOM HE TOJIbKO DKOJIOTMUYECKOro ayJuTa U HKOJOTMYECKOr0 MEHEPKMEHTA, HO U aAMU-
HUCTPAaTUBHOIO MpaBa U SKOJIOTMYECKOIO0 MapKeTWHTra. B aaMUHUCTpaTHBHOM IpaBe
yhnpaBieHHe B cdepe SKOIOTHH paccMaTpUBaeTcs KaK PasHOBHIHOCTH OTPACIIEBOIO
YIpaBIeHUs HapsALy C YIPABICHHEM SKOHOMHUKOM, MPOMBIIIJIEHHOCTBIO, CEMBCKUM XO035M-
CTBOM, KHJIMIIHO-KOMMYHAJIBHBIM XO3SIICTBOM M [Ip., i€ OObEKTaMH YIPABJICHHUS BbI-
crymaloT: 1) ompeaeneHHas COBOKYIMHOCTb CYOBEKTOB XO3SIMCTBEHHOH, COLMAIBHO-
KyJIbTYpHOH WM aJMUHHCTPATHUBHO-TIOMIUTHYECKON JEATETBbHOCTH, BBITOIHAIOLIINX
(YHKUIMU OJHOMOPAIKOBOIO 3HAYEHUS, 2) pasHbIe CTPYKTYpHBIE MOApA3AeICHNS TOH HITH
WHOH oTpaciu (XO35HCTBEHHOM, KYNbTypHOH, MEAMLIIMHCKON) B ONpPEACICHHBIX aAMUHH-
CTPaTUBHO-TEPPUTOPUATIBHBIX €INHUIAX, MOJYMHEHHBIX COOTBETCTBYIOLIEMY MUHUCTEp-
ctBY [7, c. 268]. Ilo cytn mena, pedb UAET O MPENIPHUITHAX U YUPSKICHHUIX Pa3INIHON
(hopMBI COOCTBEHHOCTH, CO3AaHHBIX LIS TPOU3BOACTBA MPOAYKLINH, BEITIOTHEHHS paboT 1
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OKa3aHus yciIyr. B cBs3u ¢ 9TUM 3aauaMil aIMUHHCTPATHBHOTO MPaBa KaK HAYKH CTaHO-
BUTCS co3aanue 3 (HEKTUBHON CHCTEMBI YIPaBIEHUS U KOHTPOJIS MO PAllMOHAIIBHOMY HC-
MOJB30BAHUIO M OXpaHE MPUPOIHBIX PECYPCOB CYOBEKTaMH XO3SMCTBEHHOH U
MPEANPUHUMATENBCKON IEITEIBHOCTH, a TAKXKE 110 KOHTPOJIIO 32 HUMH B YaCTH COOJIOIe-
HUS DKOJIOTHYECKOr0 3aKoHoAaTenbcTBa. OCHOBHBIE TOKa3aTenn 3(pPeKTHBHOCTH cUCTe-
MBI TOCYJapCTBEHHOI'0 M KOPIOPAaTUBHOIO YIPABICHMS 3aKJIAJBIBAIOTCS M3HAYAIBHO HA
CTaJINU SKOJIOTMUYECKOT0 U SKOHOMHYECKOT O TUIAHUPOBAHUS.

[TockonbKy sKOMOrNYeECKOE MIAHUPOBAHUE SBISETCS OJHUM U3 DIIEMEHTOB YIIpaBlle-
HUS B chepe IKOIOrMU Ha MPUHIHIAX YCTOWYMBOTO Pa3BUTHS, TO €ro CyObEKTHI yIpaB-
JeHusi B cdepe SKOIOTHH OJHOBPEMEHHO BBICTYNMAIOT U CYOBEKTaMU 3KOJIOTHYECKOT0
IUTAaHUPOBAHUs, KOTOPOE BKIIOYAeT B ce0sl M IUIAHUPOBAHUE MPUPOIOINOIH30BAHUS Ha
MPUHIHUNAX YCTOWYUBOTO Pa3BUTHS.

B 3aBucHMOCTH OT BUJa M 3aKOHOJATENbHBIX MPaBOMOYNH CyObeKTa IIIaHUPOBAHUS,
O00BEKTHI U LENH yIpaBlieHus OyayT pasHbIMH. Ji1s cyObekTa XO03sicTBOBaHHUS JIOOOM
(opMBI COOCTBEHHOCTH OOBEKTOM YIIPaBJICHHs BBICTYNAET TEXHOT'€HHO Oe3omacHas Ay
OKpY’KaIoLEe cpebl NeATENbHOCTh NMPEANPHUATHS C LENbI0 MOBBIIIEHUS €r0 MHBECTUIN-
OHHOH MPHBIIEKATENBHOCTH U 3G (EKTUBHOCTH MTPOU3BOJCTBA MPOAYKIUH, BHITOTHIEMBIX
pabot u oka3piBaeMbIX ycayr. OOBEKTOM MUIAHUPOBAHUS — TEXHOJIOTHYeCKas IepecTpoii-
Ka BCEro MPOM3BOJACTBA WJIHM €r0 OTIACNBHBIX TEXHOMOTMYECKHX IPOIECCOB, AETAIOIINX
JeATeIbHOCTh MPEANPUATHS DKOJIOTHYeCKH 0e30MacHbIM, HHBECTUIIHOHHO MPHUBJIEKATEIb-
HBIM, BBICOKO ()()eKTHBHBIM MPU MPOU3BOACTBE MPOAYKIMH, BHITOTHEHUH padOT U OKa-
3aHUHU YCIYT.

D¢ PeKTHBHOCTH SKOHOMHYECKOT'0 IIAHUPOBAHUS MTPOM3BOJCTBEHHOI OpraHu3aliy,
o0beMHEHHs HA MPUHLIMIIAX YCTOMYMBOIO PAa3BUTHUS CIEAYET ONpENeNATh MyTEM BBEAe-
HUSl B TIPAaBOBYIO HOPMY 00s3aTENbHBIX TPEOOBAHUI O MOPSAAKE MCIOIb30BAHUS IPUPO-
HBIX pECypcOB B XO3SHCTBEHHOW WJIM WHOH JEATENBHOCTH C IOMOUIBIO TaKHUX
HSKOHOMHYECKUX TOKa3aTened Kak KOI((UIMEHT IOJIE3HOTO HCIIONB30BAHUS CBHIPbI U
SHEPTUH, NPOU3BOANTENBLHOCTD PECYPCOB U YIENBHBIN yliepd mo ¢akropam BO3ACHCTBUS
Ha OKPY’KAIOIIyI0 Cpeay. ITO MO3BOIHUT PEANbHO YBI3bIBATH YKOHOMHUYECKHE HHTEPECHI C
9KOJIOTMYECKUM BO3MOKHOCTSMHU TOI'O UM HHOTO PETMOHA CTPAHBI.

Ha ypoBHe pernoHaibHBIX U MECTHBIX OPTaHOB TOCYAAPCTBEHHOTO YIPABJICHUS 00b-
eKTaMH yTIpaBJICHHUs B cpepe SKOJIOTHH CICAyeT pacCCMaTPUBATh DKOIOTHYECKUE CUCTEMBI
W JMaHAmAa(Thl, PacloiIOKEHHBIE Ha TEPPUTOPUU OINpPEACNEHHBIX aJAMUHHCTPATHBHO —
TEeppUTOpHATBEHBIX 00pa3oBaHuil. OOBEKTOM IUIAHUPOBAHHUS BBICTYIIAIOT MEPHI IO 03]10-
POBJICHUIO OKpYKaIOLIeW CpeAbl MyTeM HauOoiee paluOHANBHOTO pa3MeEIIeHHsS MpPOH3-
BOJICTBEHHBIX OOBEKTOB W OpraHU3alMd BHIOB JESTEIBHOCTH C YYETOM COCTOSHUS
€CTECTBEHHBIX HKOJIOTMYECKUX CHUCTEM W MPUPOTHBIX JAHAMA(TOB, CO3AaHUS aIMUHHUCT-
PaTHBHO-TIPABOBBIX YCIOBHH Il CyOBEKTOB XO3sICTBOBAHMUS 110 BHEAPEHHUIO H Pa3BUTHIO
HUMH PECYPCO- U DHEProcOEperarommx TeXHOIOTH.

[IpaBoBeIMU TOKa3aTensiMH 3(P(GEKTUBHOCTH HSKOJOTMUYECKOTO IUIAHUPOBAHUSA HA
YpOBHE PETMOHA MM MECTHOCTH Ha NMPHHLIMIIAX YCTOHYMBOTO Pa3BUTHS MOXKET BBICTY-
NaTh CTEMEHb WX DKOJIOTMYECKOT0 ONaronoiydus: COCTOSHUE OKpYKalollell mpupoaHon
Cpelpl, 310pOBbs HACEIEHUS M ECTECTBEHHBIX IKOJIOTMYECKUX CHCTEM.

[Tpu TakoM nmoaxoe K roCyAapCTBEHHOMY U KOPIIOPaTHBHOMY YIIpaBIIeHHUIO B cepe
9KOJIOTUU 1 SKOHOMUKH, LIEHTPaJIbHOHN MAeel KOHIEMINN SKOJIOTHYECKOr0 ayIuTa CTaHO-
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BUTCSl YCTAaHOBJIEHHWE COOTBETCTBUS NEATEIBHOCTH MPEANPHUSTHS, HHBECTUIIMOHHBIX MPO-
rpaMM U WHBIX OOBEKTOB 3KOAyAWUTa HE TOJBKO JCHCTBYIOIEMY 3aKOHOAATENbCTBY, HO U
TOMY, KaK 3TH OOBEKTHI «BIIUCHIBAIOTCS B KOJIOTHYECKUE CHCTEMBI T€X MPUPOTHBIX 00-
pa3oBaHUil, HA TEPPUTOPUH KOTOPHIX OHU (PYHKIHMOHUPYIOT WX IUTaHUpYyeTcs uX (QyHK-
nuoHupoanue. C yd4é€TOM COCTOSHHUS €CTECTBEHHBIX JKOJIOTMYECKHX CHUCTEM H
MPHUPOAHBIX JaHAMAPTOB, IKOAYAUTOP BbIpadaTHIBACT 3aKA3UHKY MPEATIOKEHUS 110 03710~
POBJICHUIO OKpYKamoLled cpeApl MyTéM HanOoiee paluOHANBHOTO pa3MEIIeHHS MpPOH3-
BOJICTBEHHBIX ~ OOBEKTOB W  OpraHM3alldd  BHIOB  JEATEIBHOCTH,  CO3JaHUs
aJIMUHHCTPATUBHO-TIPABOBBIX YCIOBHH AJIsl CyOBEKTOB XO3SHCTBOBAHUS MO0 BHEAPEHUIO U
Pa3BUTHIO UMH PECYPCO- U IHEProcOeperarommx TEXHOIOTHI.

C NOMOIIBIO 3KONOrHYECKOr0 MAPKETHHTA BEASTCA Pa3paboTKa CTPAaTerHH MpOU3-
BOJICTBAa DKOJIOTHYECKH UYUCTOH MPOAYKIHH, WMEIOIIEH BBICOKYIO KOHKYPEHTOCIOCO0-
HOCTb, MHTeHCH(UKaIus e€ cOblTa U MOMCKAa MCTOYHMKA JOTOJHUTEIbHONW MPUOBLTH 3a
CUEeT DKOJOTU3aLUU MPOU3BOACTBA. ISl MOMy4YeHUs MEpeuncIieHHOTO pe3yibTaTa HeoOo-
XOIMMO CHCTEMAaTHYECKH H3ydaTh CHOPOC Ha HKOJIOTMYECKH YUCTYIO MPOAYKIHIO; pado-
TaThb HaJ LEHOOOpa30BaHMEM, aKTHBH3MPOBATH PEKIAMHYIO NESATEIbHOCTB, MPOBOIMTH
CTUMYJIMPOBAaHUE M IUIAHMPOBAaHUE COBITA COOTBETCTBYIOLIETO acCOPTHMEHTa TOBAapOB;
obecrieunBaTh XpaHEHUE M BHIOOpP SKOJIOTMYECKH YHCTOTO TOBAPOIBMIKEHUS, OPraHU30-
BBIBATh SKOJIOTHMYECKH Oe3omacHoe oOcimykuBaHHe morpeouteneii. IlpuHsaTeie Mepsl mo-
3BOJISIT COBMECTHTh YCTOMUMBOE Pa3BUTHE C Pa3BUTHEM PBHIHOYHBIX OTHOMIEHUH MyTEM
MepeMeNeHUs aKIeHTa NPEeANPUHIUMATENBCKON KYIbTyphl C KOHKYPEHIIMH HA COTPYAHHU-
YEeCTBO; UCKITIOUAT pa3ayBaHUe cObITa U o0ecredar 4ecTHYI0 HH(POPMAaLUIO I TOTpedu-
Tenel 3a c4ET HaNM4YUsl TOUHBIX CBEICHHH O BO3ACHCTBHH (UPMBI U €€ KOHKYPEHTOB Ha
OKPYXAaIOIIYI0 cpefy. DTO CTaHeT 3aJoroM 3(pQeKTUBHOCTH CTPAaTEruu KOJIOTUIECKOTO
MapKeTHHTa U 00bEKTUBHOCTH PE3YJIbTATOB SKOIOTHYECKOTO ayANTa.

Jnst sKOoMapKeTuHTa cOop M aHau3 HHGOpMAaLUK BEAETCS C YKOHOMUYECKON LEbI0
(u3ydeHne oOMMX TEHIEHUMH pPHIHKA W H3MEHEHHWH NOTPEOUTENBCKUX MpPEAIOKeHUH;
cOop DaHHBIX 00 PKOJOTHYECKON MOJUTHUKE OpraHU3aliy U peakusax Ha He€ mapTHEPOB,
00 OTHOLIEHMSX NMOTPEOUTENs, ACATEIFHOCTH OOLIECTBEHHBIX IBM)KCHHM M peakLuu pe-
TYJIUPYIOIIUX MHCTAHIMK; YCTAHOBIICHHE HAJHYUS CKPBITHIX OTXOIOB WJIH BHIOPOCOB;
aHaJN3 CBEICHUH O COBPEMEHHBIX M JOCTYIHBIX METOJaX M TEXHOJOTHsX; pa3paboTka
COBETOB M PEKOMEHJAIMK AJIsl MOTpeOuTeNell Mo SKCIUTyaTallii U YTUIH3aLlUud IPOU3BO-
oMol mponykuuu U 1p.) [lpu sKonorndyeckoM ayaupoBaHHW NPENIPUATHS BO3HHKAET
NOTPeOHOCTh B MCIHOJB30BAHUM NPEKIE BCEro CTaTUCTHYECKOW M aIMHHUCTPATHBHON
sKOIOruueckoit madopMammy . Kak mokassisaer npakruka sxoayaura (I.IL Cepos, c. 455

" «...5KOMorHaecKuit MapKeTHHT- OCOOBIH BUJI UEJIOBEUECKON IESITEIFHOCTH, HANPABICHHBIH Ha yTOBIETBO-
peHune HyXJ U TOTpeOHOCTel mocpeacTBOM 00MeHa, HO He OKa3bIBAIOIIMN BPEIHOTO BO3ACHCTBHS Ha IPHUPO-
1ty»[8,c.89-90].3meck u nanee marepuan usnaraercs o HaydHoi pabore A.M.Bopomauna.

" Hexons us comepxkanust 3akoHa YKpauHsl «O0 HHpOpMaUM» MO CTATUCTHIECKOH nH(opMarieil moHnMa-
eTcs OUIHUATBHO 33I0KyMEHTHPOBAHHAS TOCYAAPCTBEHHASI HH(POPMAIS 0 CYyOBEKTax MPHUPOTOIIONb30BAHS,
MIPOU3BOACTBEHHBIX HCTOUHMKAX 3arpsA3HEHUS OKPY)KAIOIMEH cpens! W T.A. AIMHHUCTpaTHBHAS MH(OpPMAIIHS
— o(uIMaNBEHO 33I0KYMEHTHPOBAHHBIEC JaHHBIE B cepe IKOJIOTHH, KOTOpBIE COOMPAIOTCS, MCIONB3YIOTCS,
PacIpoCTPAHSIOTCSI U XPAHATCSI OpraHaMy T'OCYJapCTBEHHOM BIACTH (3a MCKIIIOUYCHHEM OPraHOB IOCyAapcT-
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- 476), npenocraBneHHONH WH(POPMALUN PYKOBOJCTBOM ayAWPYEMOIo MPEANPHUATHS CTa-
HOBHTCSI HEOCTATOYHON UIA KA4eCTBEHHOrO W OOBEKTHBHOIO MPOBEACHUS ayAuTa Mpu
OLIGHKE YIpo3 ayAHPYEeMOMY MPEONPHUSTHIO CO CTOPOHBI WHBIX MPEANPHUATHH, MO0 TpU
HEraTUBHOM BO3JEHCTBHH HA HETO 3arpsi3HEHHBIX TPUPOTHBIX OOBEKTOB. YUET MpaBOBBIX
acrexkToB HH(opManru HeOOXOANUM TaKKe AJIs MPEIOTBPAIICHHUS KOJUTM3UH MEXKIY 3aKa3-
YHKOM ayIuTa U ayAUTOPOM B CHITY CIEAYIOIINX OOCTOSATENbCTB:

a) HE OAHO3HAYHOI'O TOJKOBAHMS MOHITUS «IKOIOTHYECKasi HH(OpMaLys» yIacTHH-
KaMH ayIMTOPCKUX MTPaBOOTHOLICHHIA;

0) OTHOIIEHHUS MEXAy COOCTBEHHHKaMH (BIaAenblaMy) U MOJb30BaTeNsIMH (IIOTpe-
outensmu) WHGOPMALMOHHBIX PECYPCOB U MH(POpPMaLUH B chepe npeanpruHIMATETbCKOM
JeATEIbHOCTH PEryJNpYIOTCS Pa3iTUdHbIMU 3aKOHOAATEIbHBIMH aKTaMu: 00 HH(opManmun
1 nH(pOpMaTHU3aUK, HOPMaMH TPAKIAHCKOTO U XO3sIHCTBEHHOTO MPaBa;

B) B psale ciydaeB WHGOpPMALUsA O AEATEIbHOCTH MPEONPHUITHI MOXKET COIepKaTh
CBEICHHS OrPaHMYCHHOrO TOCTYMA, COCTABISIOMIAS TOCYAapCTBEHHYIO, BOCHHYIO, CIy-
XKeOHYI0, KOMMEPUECKYIO, HAJIOTOBYIO U MHBIE BUJBI TAIH.

[TomMumo Hamuuusi HEOOXOOMMOM SKOJIOTMYECKON MH(OPMALWH, MO3BOJIAIONICH py-
KOBOJICTBY NPEANPHUATHS MPUHUMATh SYKOHOMHUYECKH U IOPHINYECKH 0OOCHOBAHHBIE TO-
CIIeIOBATENbHBIC PEIICHUS C YIETOM COCTOSHUS OKPY KaroLel cpelbl TOH MECTHOCTH, Ha
KOTOpPOH OCYIIECTBIISICTCS AEATEIbHOCTh MPEANIPHUATHS, TTOJIOKUTEIBHBIM (PaKTOPOM BBI-
CTyMaeT TaKKe XOPOLIO HaJllaKeHHasi cucTeMa OyxraiaTrepckoro yuéra u KoHTpois. «Oc-
HOBaHHUS, MO KOTOPHIM B YCIOBHSIX KOMMEpIHAIH3alHKd BOMPOCH SKOIOTHYECKON
JeATeIbHOCTH CIielyeT BBOIUTH B KOPIIOPATUBHBIN ydeT, - cuutaer A.U. bopoaun, - ode-
BUJIHBIL:

- cyera OyXTajTepcKoro y4éra mpeanpHusITHs NODKHBI OTPakaTh €ro OTHOIIEGHHE K
OKpYXaloIlel Cpele W BIUSHUE PACXOIO0B, PUCKOB M 00S3aTENbCTB (OTBETCTBEHHOCTH),
CBSI3aHHBIX C MPUPOJOOXPAaHHON AEATENBHOCTHIO, Ha (PMHAHCOBOE IMOJIOXKEHUE MPENNpHU-
STHS,

- WHBECTOpaM ISl TIPUHSTUS MHBECTHLMOHHBIX PEICHUH HE0OXOANMO pachonarath
nH(pOpMAaIIUEeH M0 YKOTOTHIECKUM MEPONPHUATHAM U CBA3aHHBIMHU C HUMHU PacXoJaMu;

- MeHemKepaM TpeOyercsl BBISIBIATH M PACHpPEAciiaTbh NPHUPOJOOXPAaHHBIE 3aTPAThI
TaK, 4YTOOBI MPOAYKLHUS ObLIa MPaBHJIBHO OLIEHEHA M PelIeHHs] 00 MHBECTUPOBAHUN Oa3u-
POBAJIMCh HA PEANbHBIX U3IEPKKAaX U BHITOAAX;

- IPEANPHUATHS MOTYT UMETh IPEeHMYILEecCTBAa B KOHKYPEHTHOM O0pb0e, moKa3as, 4To
WX TOBaphl U YCIYTH MPEANOYTUTENbHEN C SKOIOTMYECKO TOUKH 3peHus» (c. 93).

Peanuzanus M3n0XKEHHBIX NPEUIOKEHUH IO MPAaBOBOMY COBEPIICHCTBOBAHUIO CHC-
TEMBI yIpaBJIeHHUs B cepe SKOIOTMU Ha MPUHIMIIAX YCTOWYMBOTO PAa3BUTHUS C UCTIOIB30-
BaHHEM DOKOJIOTHUECKOr0 ayauTa, MO3BOJHUT, Ha HaIl B3TJAA, 3(P(QEKTHBHO peaTh
OZJHOBPEMEHHO SKOJIOTHUECKHE U IKOHOMHUYECKHE MTPOOIEMBI CTPaHBI.

BEHHOU CTaTI/ICTI/IKI/I), OpraHaMu MECTHOI'0 CaMOYINpPaBJICHUA, IOPUINYCCKAUMU JIMIIAMU C OEJIBIO BBITIOTHCHUA
AOIMUAHUCTPATUBHBIX 00s13aHHOCTEH U 3a7a4, OTHOCAIIUXCA K MX KOMIICTCHIIUH.

157



FETbMAH A.T1., OPNOB H.A.

CHIHCOK MCITOIB30BAHHEIX UCTOUYHHUK OB U JUTCparypa:

1. Mlamap A.T'. I[Ipo Konnenmito mepexoxy Ykpainu 10 cTanoro po3BuTKy.// Exornorist i mpupomokopu-

cTyBaHHA. 30ipHUK HAyKOBUX Iparb IHCTUTYTY mpobiieM IpHpoRoKOpHCTYBaHHA Ta exonorii HAH

VYxpainu. Bumyck 8. Jlainponerposcsk. 2006, ¢.37-61.

Tuxomupos 10.A. Ynpasnenue Ha ocHOBe mpaBa.- M.: «®opmyra mpasay, 2007.- 485 c.

3akoH Ykpaussl “O0 oxpaHe OKpyXaromel mpupomHoi cpensr” - Benomoctn Bepxosaoro Cosera

Yxpaunsl. 1991 Ne 41, ct. 546; 1993 Ne 26, ct. 277; 1996 Ne 15, cr. 70.

4. JepxaBHi cranmapru Ykpaian. CucremMu ymnpaBmiHHS HaBKonumHIM cepepoBummeM. JCTY
1SO14001-97, ACTY 1SO14004-97 . IlocTaroBu momo 3ailicHEHHs ekonorignoro aymuty. JCTY
ISO14010-97, ACTY 1SO14011-97, ACTY ISO14012-97. Bupanns odiniiine. Kuis. Jlepsxcranmapt
VYkpainu. 1998. —45c.

5. Cepos I'.Il. Oxonormyeckuit aynur. KoHnenryaisHble U OpraHH3aIIOHHO-IIPAaBOBBIE OCHOBEL. — M.
«x3ameny, 2000. — 768c¢.

6. Ilpoexr Ekomoriunoro xozmekcy VYkpainum. ABtopcekmii konekTtus: O.C.Iemmrydenko,
H.P.Marermmesa, A.Il.T'etpMmaH. Ne5170 BiJl
20.02.2004./http://gska2.rada.gov.ua./pls/zweb_n/webproc4 1?1d=&pf3511=17281/.

7. AnminicrparusHe npaBo Ykpainu ( [lizpyarux ms ropun. By3iB i dak. / FO.I1. bursk, B.B. Boryus-
ki, B.M. I'opomryk Ta in. ); 3a pex. F0.I1. bursxa. — Xapkis; [Ipaso, 2000. — 380c.

8. bopomun A.Wl. Yrpasnenue NpeanpusITHEM U SKOJOTHS: MEPCTIEKTHBEI SKOMAaPKETHHTa U YKOAYIH-
Ta. // O0ecTBeHHBIE HAYKH U coBpeMeHHOcTh. Hayka. M. — 206. Ne2. C.89-97.

we

I'er pman AIl, OpmoB M.O. Exonoriuauii aymuT 1 mnpaBoBi mnpobieMu
BIOCKOHANIOBAHHSI KepyBaHHS B cdepi ekosorii Ha MNPUHLUHIAX CTIHKOBOIO
PO3BHUTKY.

VY craTTi OOIPYHTOBYETHCSI HEOOXiIHICTh MepeOynOoBM Ha MPHHLUIAX CTIMKOBOT'O
PO3BUTKY IHCTHTYTIB KEPyBaHHS AEPKABOIO Ha BCIX PIBHAX: KEpYBaHHS JEPKaBOIO, AEp-
KaBHOTO KEpYBaHHS B IIMPOKOMY ¥ BY3bKOMY 3MICTi, KOPIIOPATHBHOIO, TEXHIYHOTO U
iHmmx. lleHTpanbHOIO ime€l0 KOHIEMIii eKOJOriyHOro ayAuTa € BCTAHOBJICHHS
BiJIOBITHOCTI JISUTHHOCTI ITiAMPUEMCTBA, IHBECTHIIIMHUX MporpaM ¥ iHIIMX O00'€KTiB
eKOayauTa He TUTbKM YHHHOMY 3aKOHOJABCTBY, ajie i TOMY, AK Ii 00'€KTH «BIUCYIOTHCI»
B EKOJIOT1UHI CHCTEMHU THX HMPUPOIHUX YTBOPEHb, HA TEPUTOPIT AKUX BOHU (PYHKLIOHYIOTh
a00 MmIaHyeThCs iXHE QYHKIIOHYBaHHS.

KimouoBi crnoBa: kepyBaHHA B cdepi €KONOrii, eKOJIOriYHMWA ayauT, MNPUHLIUIHA
CTIHKOTO PO3BUTKY, CKOJOTIYHE W EKOHOMIYHE IJIaHYBaHHS, €KOJOTiYHUH MapKETHHT,
eKOJIoTr3alLlisl OyXTraiaTepCchKoro o0MmiKy.

Getman A.P., Orlov N.A. The ecological audit and legal problem of perfection of
administration in the sphere of ecology on the principles of stable development.

The article devotes to necessity of rebuilding on the principles of stable development
of institutes of state administration on all stages: administration of state, state
administration in wide and narrow sence, corporative, technical and ather. The main idea
of conseption of ecological audit is establishment the accordance of activity of the
enterprice, investmentive program and another object of ecological audit according to not
only modern legislation, but according to how this objects «join» in the ecological system
of natural territories, where they functionate and plane of functionate.

Key words: administration in the ecological sphere, ecological audit, princepls of
stable development, ecological and economical planning, ecological marketing, ecology in
the sphere of book-keeper’s calculation.
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[Toct ymina B pepakmuto 04.06.2008 r.
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VYuensle 3anucku TaBpu4eckoro HalMOHaIbHOrO yHuBepcureTa uM. B. 1. Bepnanckoro

Cepust «lOpuandeckne Haykm». Tom 21 (60), Ne 1. 2008 r. C. 158-167.

YK 502.064(622:323)

Miw enko J1.B.

METOAONOrIA, METOAM OPFAHISALLII TA MPOBEAEHHA EKOMOMNYHOr o
AYOUTY TEPUTOPIN (KAPMATCbKU PEFIOH)

VY HayKoOBiil cTaTTi aBTOp TOBOPHUTH IPO BiCYTHICTH €JMHOI METOAOJIOTIT EKOIOTTYHOT
Oe3lekn Ha JepKaBHOMY piBHi. ABTOp aHaji3ye OCOOJMBOCTI €KOAYOUTY Ha TMPHUKIai
KapIaTChbKOro perioHy, BKazye Ha (OpMYJH, 32 SIKUMH MOMJIMBO BHU3HATH aHOMAaJbHUN
BMICT 3a0pyJHIOBaUiB Ta MPUBOAATHCS TaOIMII pe3yNbTaTiB aHAIII3IB Ha BMICT OCHOBHHUX
3a0pyTHIOBaYiB.

KimouoBi croBa: MeToau oprasisailii, eKOIOTIYHUHN ayAnuT, 3a0pyIHIOBAYI.

B VYkpaini BiIcyTHS €quHA METOJOJOTIS EKOJOTIYHOI (TEXHOTreHHOI) Oe3meKku Ha
JIepKaBHOMY DpiBHI. 3a0e3MeueHHsT €KOJIOTIYHOI OE3MEeKH 3a CBOIM XapaKTepoM € KOM-
riekcHUM. [IporpecuBHi 3pyIIeHHs, SIKi 3alOYaTKOBYIOTh B YKpaiHi PO3BUTOK HOBOI
imeonorii 3a0e3neueHHs OE3MeKN KUTTEAISUTBHOCTI y TEXHOTCHHOMY CEpEeOBUII, MalOTh
OyTh miATpUMaHi HEOOXIAHUMH TpaHCQOPMALIfHUMHU 3MIiHAMH CaMOi CHUCTEMH
HarioHabHOI Oe3neku. L{i 3MiHM MaloTh cTocyBaThCS (POPMYBaHHS TaKOl CKIAJ0BOI SIK
HaIllOHaJIbHA CUCTEMa YIIPaBIIiHHS €KOJIOTTYHOI0 OE3MEeKOI0.

3rinno macmoprta BAKiBcekoi cremianbHocTi 21.06.01 — ekonoriuna Oesreka 3
TEXHIYHUX HAyK — 1€ «BH3HAYCHHS 1 OOTPYHTYBaHHS CTYNEHIO BiIIIOBIAHOCTI HAasSBHHX
a00 TIPOrHO30BAHMUX EKOJIOTTYHUX YMOB MIKHAPOJHHM CTaHAAPTaM SKOCTI AOBKLUIS, 3aB-
JTaHHAM 30epeXeHHs 30pOB'S JIOAWHH, 3a0€3MeUeHHs CTAJIOr0 COLiaJbHO-EKOHOMIYHOT'0
PO3BUTKY Ta TMOTEHLIaly Aep>KaBH, 3aXUCTY Ta BiJHOBJIEHHS HABKOJUIIHBOIO CEPEIOBH-
ma. Exonoriuna Oe3neka moeaHye IPUPOIHY Ta TEXHOTEHHY CKIAJOBi 1 MOBHMHHA 3a0€3-
MEYUTH TAPMOHIHHUN PO3BUTOK CUCTEMH «TOCIOAAPCTBO-TIPUPOIA-TIOANHAY.

VY 3B'S3Ky 3 UMMH OOCTaBUHAMH Ta PI3HUM 3MICTOM, SIKMH BKIQJAlOTh y TEPMiH
«ekoJoriuHa Oesnekay pi3Hi JOCHIAHUKHA, MU BBaKAaEMO 3a HEOOXiTHE 3amporoHyBaTh
CBO€ OaueHHS CTPYKTYPH EKOJOTIYHOT OC3IEeKH.

CrpykTypa ekonoriuHoi Oe3nekw He MOBMHHA OyTH aMOp(HOIO, HEBU3HAYEHOIO Y
KO)KHOT'O aBTOpa cBoelo. BoHa mMOBMHHA CKiIagaTUCS 3 BIIOMHX YCIM E€KOJOram-
HAYKOBIISIM 1 MPaKTHKaM-TIPUPOIOOXOPOHIISIM MPOLEAYpP, SIKi 3aKOHOAABYO MPUUHATI Y
HAc 1 32 KOPJOHOM, IO JO3BOJSAIOTH KOHTPOJIOBATH, CIIAKYBATH 3a 3MiHAMH, IPOTHO3Y-
BaTH, a 3HAYMTH 1 KEPyBaTH cTaHOM JOBKULIA. [Ipu 1pomMy ekosoridyaa Oe3neka MOBHHHA
OXOIUTIOBATH HE TUIBKHM TEXHIYHI 00 €KTH, a i TepuTopii. MU MPOMOHYEMO TaKy CTPYKTY-
Py €KOJIOTIYHOI Oe3MeKu:

1) omiHka cy4acHOi €KOJOTiduHOi CHTYyallil Ta Cy4acHOrO CTaHy BCiX KOMIIOHCHTIB
JOBKUIIS (EKOJIOTIYHUHE ayAuT); 2) OLiHKa BIUIMBIB Ha HABKOJHILHE CEPEOBUIIE TEXHO-
renHux o0'extiB (OBHC); 3)ekonorivnnii MOHITOPHHT TEPUTOPii, OCOOIMBO B 30H1 BILIH-
BY TEXHOTEHHHX 00'€KTiB; 4) MPOrHO3 PO3BUTKY Ta MOJETIOBaHHS €KOJIOTT4YHOI CUTyalil B
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3aJIeKHOCT1 BiJ PI3HUX CIEHApiiB PO3BUTKY TEPHUTOPIii; 5) ympaBiiHHS EKOIOTTYHOIO
CHUTYAIlI€I0 3 METOFO 11 onTUMi3allil (eKOJIOT1YHUN MEHEKMEHT).

Haiibmmwxunmu  yKpaiHCBKMMK — TEPMIHOJIOTIYHUMH ~ €KBiBaJICHTaMH BH3HAYCHHS
“eKONIOTIYHHMI ayquT’ MOKHA BBaXKATH TaKi TEPMIHH, SK “‘€KOJIOTiYHE OOCTe)KEHHS,
“eKONIOTIYHMI Orisy’, “eKONOriyHa OIliHKa ~, ‘““BU3HAYCHHS Cy4YacHOi EKOJOTIYHOI
ouinku”. ToOTO €KOJIOTiYHMH ayAuT BCTAHOBJIIOE MIarHO3 ‘‘€KOJIOTTYHOTO 310pOB’S”
nianpueMcTBa abo TEPUTOPIi, CIPOMOXKHICTh HOT'0 “TEXHOJIOTYHOT'0 OpraHi3My”’, BUPOO-
HUYMX CHCTEM CaMOOYHMIIATHUCS 1 He 3a0pyIHIOBAaTH HaBKONHUIIHE CEPEAOBHILE, BUPOOII-
TH EKOJIOT1YHO YUCTY MPOAYKILio 1 OyTH mpuBabIMBUM IJIs 3aidydeHHs iHBecTuiin. Came
3 TAKOI0 METOI0 3aXifHI KOMMAaHil 3BEPTaIOTHCS 10 EKOJOTTYHHUX ayAUTOPiB (IOpUIMYHHX
a0o QizmuHMX 0cib), SIKi MOXKYTHh 00’ €KTHBHO OLIIHUTH €KOJIOTIYHWUH CTaH MiANPHUEMCTBA
abo TepuTOpii, BU3HAYUTH ICHYIOUM BiAXWJICHHS Bil HOpMH, TOOTO BiJ BUMOI YHHHOTO
MPUPOAHOTO 3aKOHOAABCTBA a00 MDKHAPOJHHMX CTaHAAPTiB, Ta HAMITHTH 3aXOIU ILIOAO
MPUBENCHHS BUPOOHUYOI AisUTHHOCTI MiAIPUEMCTBA Y BIAMOBIJAIBHICTh 3 IUMH BHUMOT'a-
MHU.

XapaKkTepHUMHU OCOOJTMBOCTSIMU eKoayauTy €  HOro  HE3aJeXKHICTh,
KOH(QIACHIIHHICTb, 00’ €KTUBHICTh, CHCTEMHICTb, KOMIICTCHTHICTb, JIIIEH3IHHICTh Ta
BiJMOBIAHICTD LUISIM, SIKI BU3HAYAIOTHCS 3aMOBHHMKOM TIPH YKJIAZaHHI AOTOBOPY Ha MpPO-
BE/IEHHS ekoayauTy. Bcei mi 0coOIMBOCTI CTaHAApTU3YIOThCS K Ha MixHapogHomy (ISO
14 000), tak i Ha nmepxkaBHomy (LCTY ISO 14 000 - 97) piBusx. B.A. [leBuyk Ta
I'.O.binABchKU# BU3HAYAIOTD, IO €KOJIOT0-ayIUTOPChKa TiSJIbHICTH MOXKE 3A1HCHIOBATHCH
Ha PIBHAX : JIEPXKABHUX YCTAHOB; Tally3i JUIsl OI[IHIOBAaHHS BiJIOBITHOCTI 3aralibHid
CKOJIOTTYHIA TMOJITHLI; PO3B’SA3aHHS KOHKPETHOI EKOJIOTiYHOI mpoOiieMu; Teputopii
(periony, micueBocTi) a00 miANpPUEMCTBA.

Hns Ykpainu 1 KapnaTcekoro periony 3o0kpema, mpoOjieMH €KOMOTi4HOI OL[HKH SIK
“emMOpioHr” MalOYyTHROI'O EKOJIOTIUYHOI0 ayaUTy po3risaaiuck B podorax B.M.I'yuynska
[8], O.M.Mapunnua i B.M.Ilamenxka [5], JL.J.Manmumesoi [5], A.B.Mensuuka [6], JL.T.
Pynenka 3 ciBaBTropamu[1], 1.0.Agamenka [2], L.I1.KoBansuyka [3], [.M.Bonommuna [4],
[LI.1Iumenka [4], I'.I.Pyneka [7], JL.B.Mimenko [3], O.M.Anamenka [10, 11, 12] Ta
iHImMX. [3 nporo omisAAy BUAHO, IO OLTBLIICTE POOIT CTOCYETHCS MPOOJIEM 1 METOIB
€KOJIOTTYHOTO MOHITOPUHTY, €KOJOro-TaHAA(THIX AOCTIKEHb, €KOJIOTTYHOTO KapTy-
BaHHS Ta iH. 3BUYalHO, 1O YCi i poO0oTH HAOIMKAIOTh HAC 0 EKOJIOTIYHOTO ayIHTYy.

Ha cywyacHOoMy erami akTHBHO PO3BHBAIOTBCS METOAW EKOJOTrO-TaHAMA(THOrO, Me-
JMKO-CKOJIOTIYHOT0, TEXHOT€OXIMIYHOrO KapTyBaHHS PI3HMX perioHiB  YkpaiHu
(A.B.AnTonoBa, H.I'.Baxenin, [.O.l'opnenko, B.C.I'opbatoB, A.B./loHucsa,
B.C.daBuguyk, A.Il.3omoBcekmii P.®. 3apymna, M.I'.3upin, M.L.KopoHkesuy,
Bb.I.LKauypoB, A.M.Monouko, E.€.MapkoBa, I".O.Ilapxomenko, JL.I'.Pynenko ta Oararto
iHmmx). JeransHi poOOTH Takoro riiany HaiOmmxue a0 periony IlpukapnaTTs BUKOHaHi
B.M.I'yiynsikom [2] mst YepniBenbkoi, A.B.Menbaukom [6] mis IBano-®paHKiBCHKOI,
L.M.Bonommuum [4] mis 3akapraTchkoi oOmacreil. BaximBe MeTonmuuHe 3HAYCHHS IS
Halmmx JocHipkeHb Mae pobora JI.B.Mimenko [3] 3 OMIHKH EKOJIOTIYHOTO CTaHy
TEpUTOPil MaHAMAPTHO-TEOXIMIYHUMH METOIAMH.

Konkperno Ha nocmimpkysaniii Hamu Teputopii Kapnarcekoro periony iganamagdTHO-
reoxiMiuHe BHMBUYCHHS KOMITOHEHTIB HAaBKOJIMIIHBOIO CEpeJoBUINA 3 BigOOpoM Ta
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aHaJi3oM TpoO IIsl BUSIBICHHS 3a0pyJHEHHS [0 HalIMX poOiT He mpoBOIMiIOCh. Bymun
BHKOHAHI JIMINE JACTalbHI TEONOro3iioMouHi poboTh creriamicramu Jlepkkomreomnorii
VYxpainu, siki BUSBHIH 1 3apikcyBasid Ha KapTi 3HAYHI MOPYIIEHHS I'eOIOTYHOI0 Cepeno-
BHUIIIa KAPCTOBUMH, 3CYyBHUMH, EPO3IHHUMH Ta IHIIUMHU €KOJIOTIYHO HEOE3MEeUHUMH €K30-
TeHHUMH TEOJMHAMIYHMMH mponecamu. Lli gocmimkeHHs Oynu y3arajibHEHI B poOoTax
I'.I.Pynpka i O.M.Anamenka [7].

Exonoriunnii aynur, sk numryts B.S. [lesuyk, KO.M.Carankin i B.M.HaBpombkuii,
e TOHATTS, sIKe U1 YKpaiHU « ... € HOBUM, TOJi SIK Y PO3BUHEHUX JEpXKaBaX CBITY BOHO
Bigome Bxe ynponosxk 20 — 30 pokiB. 3 mouaTky 70-X pokiB kKommaHii kpaiH 3axigHoi
€Bponrt 1 IliBHIYHOI AMEpUKM MPUTATYIOTHCS OO0 IOPUAWYHOI BiAMOBIJAIBHOCTI 3a
3aMolisiHy LIKOAY HaBKOJIMIIHBOMY ceperoBuily. Ilo’si3ani 3 UM 3HauHi (iHaHCOBI
(exororiuni) 30MTKM TPUMYCHIM IX 3alHATHCSA OIlIHIOBAHHSM BiJIIOBITHOCTI CBO€EL
TISTIBHOCTI  HOpPMaMm  €KOJIOTIYHOTO 3aKOHOJABCTBA. 3a JAESIKMMH O3HaKaMH Take
OLiHIOBaHHS (OpPMaJbHO BiAMOBiZano (iHAHCOBOMY ayauTy, TOMY JICTalo Ha3BY
EKOJIOTTYHOTO ayIUTy ».

Ho cepenuan 80-x pokiB XX CT. €KONOTiYHUN ayauT copMyBaBcs SIK HANPSIMOK
BHYTPILIHBOTO YIPABIIHHS AJIs MOCHJICHHS] KOHTPOJIIO 3a AiSUTBHICTIO mianpuemcts. Llei
HaNpsAMOK, a00 (PYHKIiA, 3aralbHOTO YIPaBIiHHSA (€KOJIOTTYHUN aynuT) OyB NMpUHHSTHI 1
BBeJICHU Mi>KHAPOJIHOK TOPTOBOIO MAJIATOIO 1 BKIIIOYAB TAKOXK OIIHKY BiJIITOB1NaTbHOCTI
cTparerii AisUTFHOCT1 KOMITaHii (KopIiopailii) HopMaM eKOJIOTYHOr0 3aKOHOAaBCTBA.

Exonoriuanii aynut HaOyB BEIMKOrO TOIIMPEHHS B IPOMHUCIOBO PO3BHHEHHX
kpainax — Kanani, BenmukoOpuranii, Hinepnannax, CILIA, IIsemnii, kpainax €EC. Cepen
MepnX PO3pOOHMKIB BIACHUX MPOrpaM eKoloriyHoro aynuty Oynu kommnanii US Steel,
Allied, Chemical Occidental Petroleum. ¥ 1984 p. HamionanbHe areHTCTBO 3 OXOpOHHU
HaBKkonuIHboro cepenoBuiia CIIA po3poOuIo KOHLENII0 €KOJIOriYHOro ayAuTyBaHHS
s penepanbHUX areHTcTB. bt 40 pisHuX denepanbHux areHTCTB A0 1987p. po3podmim
BJIACHI MPOTrpamMy eKOaJuTy.

VY CLIA Ta iHmuMx KpaiHax eKOJOTIYHUN ayJuT B MOHATIMHOMY IUIaHI CTa€ HE TUIBKU
MEpEeBIPKOIO CTaHy MiANPHUEMCTB Ha MPEAMET BiAMOBIIHOCTI BAMOTraM MPUPOI00XOPOHHO-
r'0 3aKOHOJABCTBA, ajie 1 OCHOBOIO U PO3POOJICHHS 3aXO0IiB HI0AO 3amo0iraHHs MOXKIIH-
BUM HOro mopylleHHsM. Biarak, eKoayIuT TepeTBOPIOETHCA 3 OIOPOKPATHYHOTO
IHCTpYMEHTY KOHTPOJIIO 32 JOJACPKaHHSIM 3aKOHY Ha EKOHOMIKO-IPaBOBHM MEXaHi3M
CTUMYJIIOBaHHSI TPUPOIOOXOPOHHOT AISTILHOCTI MiAIPHEMCTB.

B Vkpaini 3 1995 p. no Takomy nuisxy minuin MiHicTepCTBO 0XOPOHU HaBKOJIHIIHB-
Or0 IPUPOAHOIO CEpefoBHINA 1 He3aldeKHIH MixHaponuuii ¢onx JHinpa, sKi 3a JOMHO-
Moroto Ypsaay Kananu, mo Hagasascs yepes LleHTp mociimkeHb MIKHAPOJHOTO PO3BUTKY
B Micti OTTaBa, MoOYajdy 3ampoBaKyBaTH EKOJOTIYHMKA ayauT. B pesynbrari Oyna
BimpalboBaHa Ha PI3HUX Taly3eBUX MiANPUEMCTBAX-IPEACTABHUKAX KOMILJIEKCHA
METO/IOJIOTiSl MPOBEAECHHS €KOJOTIYHOTO ayHTY.

24 yepBHs 2004 p. [Ipesupent Ykpainu mignucaB npuitHATHH BepxoHoio Pamoro
3axoH Ykpainu Ne 1862 — IV «IIpo ekonoridyauii ayaur».

HesBaxaroun Ha 3HaYHHMHA JOCBiJ E€KOJIOTO-ayAMTOPCHKOI isUIBHOCTI, oQiliiiHe BH-
3HA4YCHHS Ma€ TUIBKH ayIuT B raily3i OXOPOHH HABKOIHUIIHBOTO MPUPOJHOIO CEpeOBUIIIA.
Maetbcst Ha yBa3i BU3HAUCHHS €KOJIOTIYHOrO ayauTy B ykpaincekomy JCTVY ISO 14 010
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— 97: «lokyMeHTaIbHO OPOPMIICHUH CUCTEMATHYHHHN MPOLEC MEePEBIPKH, KUK BKIIOYAE
30upaHHs 1 00’€KTUBHE OI[IHIOBAHHS JIOKa3iB ayAWTy JUIS BCTAHOBIICHHS BiIIOBIAHOCTI
BH3HAYEHUX BHUJIB AiSUIBHOCTI, 3aXO0iB, YMOB, CUCTEMHU YIPABIIHHA HABKOJIHUIIHIM cepe-
JOBUILEM Ta iHpOpMaLii 3 IUX MUTaHb KPUTEPISM ayAHTy, a TAKOX SKHH BKIIOYAE Tepe-
Jady pe3yJabTaTiB NepeBipK 3aMOBHUKOBI».

Ha mpakTumi exoioro-aymuTopchka AisIBHICTE MOKe OyTH HabaraTo IIUpLIe 3a
CTaHJapTHE BU3HAUCHHSI, 3aJIEKHO BiJl HaMIpiB 3aMOBHHKA I0A0 BUKOPHCTAHHS €KOayAu-
Ty.

OTxe, eKONOTriuYHMI aymuT — Iie BU3HAYEHHs Cy4acHOi eKOJOriduHoi cHTyalil Ha
neBHi TeputTopii abo 00’ekTi, TOOTO Il caMa OCHOBA, IIOYATOK EKOJOTTYHOIO
JOCIIKEHHS, KONM MH 3HA€EMO HYJIBOBHH EKOJIOTiYHHMK (POH, Bill SKOrO MOYMHAETHCS
BiJUTIK HACTYITHUX HOTO 3MiH.

SIK e MM OLIIHIOEMO KiTBKIiCHI 3MiHM B €KOJNOTIYHOMY CTaHi JlaHAmMAadTiB Ta HOro
KOMITOHEHTIB?

Jns 1poro BUKOPHCTOBYIOThCS 3ampornoHoBani B.I.['ymymsakom koedinienTn
KOHILIEHTpALii, KIapKH KOHIIEHTpaLii, CyMapHi MOKa3HUKH 3a0pyaHeHHs Ta iHmi. Pozpa-
XYHKUA IUX KUTbKICHUX TTOKa3HUKIB JTO3BOJISIE OIIHUTH CKOJOTIYHI 3MIiHU JOBKULIS, SKi
MOJIISIOTECA Ha BiCIM €KOJIOTIYHHX CTaHIB, 3BHYAHHO K, 116 MOXKJIMBO BHKOHATH, SKIIO
nepen THM MU MPOBEH MOJIbOBI €KCIENUIIiHI JOCHIiIKeHH, BiiOpanu npodu IPyHTIB,
MOBEPXHEBUX, IPYHTOBHUX, MiI3EMHHUX BOJ, aTMOC(EpHOro MOBITps, AOHHHX BiAKJIAaiB,
Jomty i cHiry, pociuHHOCTI. IlpoanamizyBaBmm mi mpoOM Ha BMICT B HUX OCHOBHHX
3a0pyaHIOBadiB, MOOYIyBaBIIM BiANOBiAHI 0a3u AaHMX, MOXKHA MPUCTYHATH IO OLIHKH
€KOJIOTTYHOTO CTaHy.

B ko)xHOMY KOMIOHEHTI JanamadTy (IpyHTax, BOXi, MOBITPi 1 T.1.) MOXXHA 3HAUTH
BEJIUKY KIUTBKICTh PI3HUX XIMIYHUX €NEMEHTIB, SKi [0 MEeBHUX KOHLEHTpaLiil He €
MIKIJTMBUMU JJIs1 JTIOJIUHM, a HABITh KOPHUCHI Ta HeoOXinHi. CepeqHiil BMIiCT €EMEHTIB Y
3eMHiH Kopi (JiTocdepi) Ha3MBaIOTh KIapKoM. Taki K KIapKu po3paxoBaHi IS IPYHTIB,
BOX 1 T.1. AJle B KO)KHOMY PErioHi, y 3aJIeKHOCTI BiJ reonoriunoi OyoBH , THITY TPYHTY,
reorpaiyHOi 30HANBHOCTI Ta IHIIMX YWHHHKIB, OYyIyIOTH CBOi, XapaKTepHi TUTbKH IJIS
ILOTO PETiOHY, CepPeNIHI BMICTH TOTO YM IHINOTO elneMeHTy. Takuil cepenHiii BMIiCT Ha3u-
BalOTh perioHanbHuM GoroM. Bin Moxke OyTu OLIBIIMM 3a KJIapK, a MOXe OyTH i MEHIIINM.

TakuM YMHOM, TUTBKH Ti BMICTH €JIEMEHTIB, SIKi IEPEBUILYIOTH KJIapK, a MOTIM 1 (oH,
MOXYTh OyTH aHOMAJIBbHUMH, & 3HAUYUTH 1 IIKIATUBUMH AJISI HOPMAJIBLHOTO PO3BUTKY €KO-
cucTeM. SIKIIo K BMICT TOrO 4M iHIIOTO €JIeMEHTY B AOCIIIKyBAaHOMY paiOHi IepeBUIyE
rpannyHO jpomyctuMi koHmeHTtpauii (IJK), To melf eneMeHT cra€ TOKCHUYHHMM, TOOTO
LIKIUTHBUM AJIS1 OpTaHi3MYy JTFOIUHHL.

AnomainbHuit BMicT Ca BU3HAYaeThCS 32 (POpMYIIOF0:
Ca=Ci—-Ca-Co,
ne Cl- pyicr €JIEMEHTY B JOCIiIKYBaHOMY KOMIIOHEHTI JaHAmadTy, Cd_ Horo

MpUPOAHiH (OH, Cx - KJIapK €JIEMEHTY.
Knapku enementiB Ham Bigomi, a oH Tpeba po3paxoByBaTH, BUXOAAYH i3 KOHKpET-
HOro (paKTHYHOTO MaTepiamy.
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[Ipu exoNOriYHUX IOCTIHKEHHAX TOTO Y HIIOr0 pailOHy BU3HAYA€ETHCS ONTUMAaIIbHA
Mepeka eKOJOTTYHUX TOMIrOHIB, Ha SKUX BiIOMpPaloThCA MPOOH 3 BIAMOBIIHUX HPUPOI-
Hux cepemoBunl. Ilicis o0poOku iHpopmanii (aHami3iB) I KOKHOI TOYKH MAaeEMO
KOHKpETHI JaHi a0o 0a3u JaHWX IO BMICTY XIMIYHHMX elieMeHTiB (Tabn. 1). Mepexa
€KOJIOTTYHHUX TONIrOHIB AJISl €KOJOTIYHOTO ayAuTy NMOBHHHA BHU3HAYATUCh TAKUM YHHOM,
o6 Oynu oxoruieHi yci naHAmadTy KilbkoMa TOYKaMH BizOOpy mpo0 y 3aleXHOCTI Bij
MacmTaly kaptu. ONTUMaIbHOIO BBAKAETHCS MeEpeXa, e BiACTaHb MK IOJIrOHAMU
CKJIaZIa€ B CEPEIHbOMY | CM Ha KapTi.

Tabmuus 1 - Pe3ynapraTi aHamiziB Ha BMICT OCHOBHHX 3a0pyAHIOBaYiB
(a ix moxxe OyTH Bix 12 no 21 i Ounbie)

Ne Bwmict enementiB Ci, MI/KT, KIac TOKCHYHOCTI Cymap
No Ne I knac 11 knac 1T xnac 1V xnac HI/II‘/’I
N | ™ ' Hg | cd | zZn | Cu | Pb | Ni | Co | Mo Cr Se Fe Al | Kocdin
o o0 i€HT
/ 2,1 23 3 32 4 5 0.05 HE HE HE 3a0pyn
. r'a BaJ 0.6 pyx | pyx | Bam | pyx | pyx 02 Ba’HOB BCTa BCTaH BCTa | HEH-HA
K OBH oM OMH 0B OMH oM i HOB- 0B- HOB- CIT3
i uit i uit i uit JICHO JIEHO neno | aboZ
1 3 4 5 6 7 8 9 10 11 12 13 14 15
1 1 0 0 1,4 | 0,1 24 | 04 | 0,1 0,01 0 0,01 20,1 5,4 1,4255
94306
2 2 0 0 1,6 | 54 | 2,6 | 0,1 0,2 0,03 0 0,02 35,4 6,9 | 3,9413
83339
3 3 1,4 0,4 19, | 6,2 64, | 5,2 6,1 0,3 0,06 3,6 66,4 70,2 | 25,401
4 2 67432
4 4 1,5 0,5 18, | 6,1 541 0,1 0,1 0,01 0,04 0,03 60,3 91,3 | 12,820
6 35861
5 5 0 0 1,2 | 04 | 64 | 03 0,3 0,07 0 0,04 65,2 5,4 | 3,7476
4076

Pospaxynku ()OHOBOrO BMICTY TOrO 4YM IHIIOTO €IEMEHTY B TOMY UM IHIIOMY
CepeoBUII BUKOHYIOTHCS LIISIXOM TPYIYBaHHS BMICTY €IEMEHTIB 32 XapaKTEpHUMH iX

inTepBaiamu. [10 KO)KHOMY iHTEpBaly BPaxOBYETbCS CepelHiil BMicT X B CBOIM rpyi.
®onosuit Bmict Cd — me Takuid, 1m0 xapakTepusye He MmeHie 2/3 abo 66,6% mpod 3
MiHiMagbHUM BMicTOM. DOH pO3paxoBYETHCS K cyMa CEpeOHIX BMICTIB €IEMEHTY He
MeHII K y 66,6% mnpo0, momgiieHa Ha KimbKicTh HuxX mpod (tabm. 2). Ha ekomoro-
TEXHOI'COXIMIYHY KapTy PO3MOBCIOMKEHHS TOrO YW IHIIOTO €JIeMEHTa B KOHKPETHOMY
CEepeNOBUII BUHOCATHCA 130J1iHIT Oro piBHMX KOHUEHTpawLid (130KOHLEHTPAaTH — iK), sIKi

MOBHHHI BIAMOBIZATH CEPEHBOMY BMICTy X eleMeHTa B KOXHOMY XapaKTEpHOMY
inTepBaii. To0TO, 130/MiHII KOHLIIEHTpAIIi} eleMEeHTIB Ha KapTax MPOBOIATHCS HE TOBUILHO,

AK 1HOII MOXKHA 0auuTH Ha TEOXIMIYHMX KapTax, a TUIbKK Yepe3 XapaKTepHi iHTepBalu.
Tinekn Tomi i30miHil OyAyTh IepeAaBaTH XapakTep PO3IOBCIOKCHHS €JIeMEHTa B
cepenoBunli OoBKiLIA. Lle OOIpyHTOBYETBCS XapaKTepoM pPO3IMOIUTY BMICTIB TOTO YU
HILIOTO eIEeMEHTY B CBOIX iHTepBasax.
[loeneMeHTHI €KOIOTrO-TEXHOI'COXIMIYHI KapTH BMICTY TOI'O UM iHILIOTO €JIEMEHTY Y
KOMITOHEHTax JaHamagTiB OyayloTecst abo «BpydHY», LIISIXOM IHTEPHONALil AJaHUX Bix
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OIHOTO EKOJIOTIYHOT0 MOJITOHYy N0 CYCigHBOTrO, a00 B aBTOMATHYHOMY DPEXKHMI Ha
I[IEOM, xopuctytouncs nporpamamu SURFER, MAP INFO, TNT mips Ta iHIIUMH.
Koedirmient konnentpamii (Kc) abo aHOManbHOCTI XIMIYHUX €IIEMEHTIB — I MOKa3HHUK
CTYICHS HAKONMYEHHS TOrO YW IHIIOrO eleMeHTiB Ha Horo ¢oHoBoMy BMmicti. Kc
BU3HAYAETHCA BIIHOIIEHHSIM PEAIFHOTO BMICTY B JaHIH TOYL KOXXHOI'O KOMITOHEHTY
JOBKULIS 10 Horo ()OHOBOTO BMICTY

SMIEMEHTIB B OKPEMUX KOMIIOHEHTAX JAOBKULIS JUIS yCiX SKOJOTIYHUX TIONITOHIB.

Ci
Kci = —

C(b 2

ne C1 —i-toro ENIEMEHTY B AOCTIKYBaHOMY JTaHIA(THOMY KOMIIOHEHTI, MI/KT;

Co _ Horo mpupoaHuid (OH, MI/KT;
Kci — koedinieHT KOHIEHTpallil (AHOMaIBLHOCTI) eJIeMEeHTa.
[To 0a3i JaHMX BMICTy €lEMEHTIB, MOXXHA po3paxyBaTu Koe]ilieHTH KOHIEHTpauii

Tabmuus 2 - Pozpaxynku ¢onoBux (Cd) i anomanpHux (Ca) BMIcTiB Ta i30miHil
PIBHUX KOHLIEHTpALii - i30KOHUEHTpAT (iK) CBUHIIO Pb B MI/Kr 11 moOya0BH €KOJIOTo-
TEXHOI'COXIMIYHUX KapT IPYHTIB

IaTepBanu BmMicTy

0 0,01-0,1 0,1-1,0 1,0-5,0 5,0-10,0 10,0-25,0 >25,0
0 0,03 0,8 1,1 9,65 14,3 41,2
0 0,01 0,6 1,4 7,04 16,4 35,4
0 0,01 0,95 2,3 9,55 12,3 26,6
0 0,01 0,8 2,4 9,85 22,3 48,9
0 0,03 0,9 1,9 7,05 21,4 38,7
0 0,02 0,3 1,9 5,7 24,3 36,6
0,03 0,6 1,6 8,1 20,6 38,5
0,03 0,41 2,3 9,8 21,9 41,2
0,01 0,4 3.4 5,9 21,7 40,1
0,02 0,3 2,1 53 21,85 36,5
0,041 0,9 2,85 5,4 32,9
0,01 4,8 6,35
0,03 4,3 9,75
0,03 2,9
1,6
6 14 11 34 13 10 11
2.=0 | >=0311 | >=696 | > =8635| >=9970 | »=19705 41
n=1 n=1 n=l n=1 n=l n=l =
— 0 |- 031 - 6,96 - 86,35 - 997 - _ 197,05 _ _4167
X g,o X= v =0,022 X = . =0,63| x= 34 =29 x= 0 =7, X—T—19, 1 =379
ik=0 ik = 0,022 ik = 0,63 ik =2,54 k=77 ik =19,7 ik =379

Dom (Cd) (66 mpobd i3 99, TobTO 2/3 ab0 66/6% ) =

0+0,311+6,96+86,35+53

6+14+11+34+1

L5
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Anomansauii BMicT (Ca) =3 - p=3 - 1,5=4,5
IBokonnenTpatu (i) ans kapta: 0 — 0,022 — 0,63- 1,5 -2,54-4,5-7,7-20-37,9
Co Ca I'’IK

Cymaphuit oka3Huk 3a0pynHeHHs (Zc¢ abo CII3) kommoHeHTa ekocuctemu (B Ha-
LIOMY MPHUKIai IPYHTIB) po3paxoByeThes 3a ¢popmynoro B.M.I'yiymska:

Zc =) Kci —(n-1),
i=1

JIe N — 3araJibHa KUTBKICTh BpaXOBaHUX XIMIYHHMX EIIEMEHTIB (CyMYEThCS 3HAUCHHS
(cymyetbes 3nauenns Kci >=1).

CyMapHi OKa3HUKHU 3a0pyIHEHHS TOTO YW 1HIIOTO KOMIIOHEHTY JaHAmAadTy Xapak-
TEpU3YIOTh WOr0 CTIHKICTh MO BiAHOWICHHIO IO aHTPONOTEHHOTO HaBaHTaKEHHS.SIKILO
OCTaHHE HE TIEPEBUIIYE 3AaTHICTH JNaHAmAdTy A0 CaMOOYMIICHHS, TO BHUHHKAIOTH
EKOJIOTIYHI CUTYyaIlii Pi3HOI CKIaHOCTI, SIKi MU Oy/IeMO OI[iHIOBATH KLUIBKICHO.

TakuM 4YMHOM, MM OTPHMAaJM TOSIEMEHTHI 0a3u NaHUX KOe(illi€HTIB KOHIICHTpPAIIil
(Kc) 1 cymaphoro mnokasHuka 3a0pynHeHHS (Zc) i Temep MoXeMo MoOymyBaTu
MOKOMIIOHEHTHI KapTH PO3NOALTY LUX MapaMmeTpiB Ha AOCHiIKyBaHIA TepuTopii, K
LUISIXOM IHTEPHONLil «BpyYHY», TaK i B aBTOMaTHYHOMY pexkuMmi 3 gomomoroio [IEOM,
kopuctyrouunck nporpamamu SURFER, COREL DRAW Ta pi3HuUME MeTOAaMHu 1100y I0BH
Kapr.

AmnaJiz Takux KapT MOKa3ye reOoXIMIYHMHA MPOCTOPOBUN PO3NOIALT — aHOMaJil Ha
JOCIIIKYBaHil TEPUTOPIi O BMICTY XIMIYHIX €IEMEHTIB B KOMIIOHEeHTax JanamadTy. Lle
HaOJIMKae HAC JI0 OMIHKH €KOJIOT1YHOr0 CTaHy TOT'0 UM IHIIIOTO KOMIIOHEHTY JIaH{IagTy.

CyMapHHil TOKa3HHK 3a0pyJHEHHS XIMIYHHMH €JI€MEHTaMH CaMoro JaHgmagTy
(Zcl) po3paxoByeThest 3a hopMynoro:

m
Zcl = z Zcj
i=1
ne | — napamadT B oMy, 3 yciMa Horo KOMIOHEHTaMH, 3 SKHX € aHATITHYHI JJaHi;
j — KOMITOHEHT JaHamagTy;
m — KUTbKICTh BpaXOBaHUX JIaHMMA(THUX KOMIOHEHTIB (Big 1 mo 9, B Hamomy
HOpUKIani iX 3: TPyHT, MOBITPS, POCIHHHICTB).

Po3noBcromkeHHsl cyMapHHUX MMOKa3HHUKIB 3a0pyaHEHHS JaHAmadTy B HUIOMY (ZCl )
M0 TEPUTOPIi AOCTIIKYBAHOTO PEriOHY BimOOpakaeThCsl Ha KapTi, AKa TAKOXK MOXxe Oyy-
BaTHUCS SIK «BPYUHY», TaK 1 B aBTOMAaTH30BAHOMY PEXKHMI.

[Ticns BUKOHAHHS yCiX IHMX MPOLETyp MOKHA OyAyBaTH €K OJIOr0-TE€XHOT€OXIMIYHY
KapTy Cy4acHOTr0 €KOJOTi4HOTO CTaHy TOI YM IHIIOI TepuTopii. Alle g TOro mood
3MIACHUTH TaKy KOHCTPYKIIIFO HEOOXiTHO IMOCHiOBHO XOCHiguTH yci 10 KOMITOHEHTIB
JOBKULIS, TOOTO BUKOHATH €KOJOTIYHUN ayJuT, aITOPUTM SKOTO BHIJIAJAE HACTYITHUM
YHHOM !

¢ Teh Teh Ted Tedh Ted Teh Ted Tedh Ted
AT T®d 'TM IO AT I &®C’ 3C° JC

Ep=
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ne Ep—ekomoriuna curyamiss Ha TepuTopii paiiony (macmtad 1: 50 000),
JATTOIMI L ATIIADPC3C AC — npupoxnuii cran nitocdepu, reodizchepu, reo-
Mopdocdepu, rigpochepu, armochepu, negochepu, pirochepu, 3oochepu, remochepu.

Tcd —rexmorennnit BIUIUB Ha KOMIOHECHTH T'€0CKOCUCTEMH,
Teh = £(BM,IIC,M/], H®,PP...T a in.), ne BM— Baxki meranu, [IC— mectuuunmu,

M/I— minepanbhi 1oopusa, HO— nadronponykru, PP— pamioakTuBHI peyoBUHU Ta iH.

BigmnoBigHO [0 BUMOr Ta BHUIIE HABEACHOI METOAONOTIi EKOJNIOTIYHOTO ayAuTy
TEPUTOPIH HamMu Oyi¥M TPOBENEHI MeTallbHI JOCIIPKCHHS EKOJIOTIYHOTO CTaHy TEpUTOPIi
npomucioBoro mignpuemctea BAT  «IBano-®paHKiBcbKIEMEHT» Ta po3pobieHa
BiamnosigHa 00’exkroBa KCEB.

Ile mianmpueMCTBO 3/IMICHIOE TEXHOT'CHHUN BIUIMB Ha JIOCUThH BENHKii Teputopii [a-
munbkoro 1 Tucmenunpkoro paiioHiB I[Bano-®paHKiBChKOI 007acTi, MOYWHAIOUM Bif
Hy0iBuiBchkux Kap’epiB Ha miBHO4I (cc. Mexwuripui, Tycranp, JlyOiBui, Bomauku) mo
niBHIYHOi okomuui M. IBaHO-®pankiBchka Ha miBaHi (cc. SAmumus, Yrpuni, Kmysis,
Komnopniieka). B miii 30H1 mmpuHOO 3-5kM 1 goBkuHO0 10 10-12kM po3rarioBaHi cena i
3eMIIi CUTBCHKOTOCIIOAapChKOr0 BUKOPUCTAHHS, JIiCH 1 JIyKH, TPUPOAOOXOPOHHI TEPUTOPIi,
micta ["'anud i miBHiuHa yacTuHa [BaHO-DpanKiBchKa. Bes gocnmimkyBana 30Ha npuypode-
Ha 10 gonuH pik JHictep i buctpuus i xapakrepusyerscsi OaraTum JaHgmaQTHUM Ta
010JIOTIYHUM PI3HOMAHITTAM. 3 METOIO OLNBLI-MEHII MOBHOTO OXBATY BCiX MPHUPOJHHUX Ta
MPUPOAHO-aHTPOIIOTEHHUX EKOCHUCTEM 1IIi€i TEpUTOpli MU 3ampoNOHYBAaIUd MEPEKY
EKOJIOTTYHOTO MOHITOPHHTY, sKa BKIodae 16 mpodimiB 3 77 TEOEKOIOTTYHUMHU
MOJIrOHaMHU — TOYKaMH CIIOCTEPEKEHHS, e Oynu BiniOpaHi mpodu rpyHTIB, aTMOC(EepHO-
T'O TIOBITPS, IOBEPXHEBUX 1 IPYHTOBUX BOJ Ta POCIMHHOCTI sl BU3HAUCHHS iX 3a0pya-
HEHHS PI3HUMH XIMIYHUMH PEUOBHMHAMH. Taka Mepeka € TOCTaTHBOIO ISl IPOBEICHHS
EKOJIOT1YHOr0 ayAWTy, a MOTIM 1 eKOJOriYyHOro MOHITOPUHTY B 30HI BIUIUBY
rocrioaapcbkoi nisibHocTi BAT «IBaHO-®paHKiBCEKIIEMEHTY.

PoGouwnii macmrab nmonsoBux gociimkens 1 : 10 000. ['eorpadiuni koopauHatu To-
4OK croctepexenb Bu3zHaueHi 3 gonomorow ['IC MAP INFO 3 Tonorpadiunoi kapTu.
[TonpoBi eKOMTOTriYHI MapLIPyTH NPOBOAMIHNCEH CIIOCOOOM MapajedbHUX MAapmpyTiB. Touku
CIocTepeXXeHb Ta Binbopy mpob Ha pi3Hi aHami3u OyJin po3TalloOBaHi Ha JIHISIX MapLIPYTiB
gepe3 100-500m.

3 OMOMOTror0 po3po0IeHNX MapuIpyTiB Oyina piBHOMIPHO OXOIJICHA BCS TEPUTOPIs
JOCIIKYBaHOTO TMOJIrOHYy B Mexax rocrnozapcbkoi misuibHocti BAT  «IBano-
OpankiBcbkeMenT». [IpoOu TrpyHTIB, IPYHTOBHX BOX, aTMOC(EpPHOro NOBITPA i
POCIMHHOCTI OynM MpoaHaNi30BaHi Ha BMICT TOKCHYHUX IHTPAITi€HTIB, pe3yJIbTaTH
aHaJIi3iB BHECEH1 y BiANOBiNHI 0a3u JaHUX, a Ha IX OCHOBI MOOYAOBaHI MOEEMEHTHI eKO-
JIOrO-TeXHOreoXiMiyHi KapTu. LLInsxoM KoM’ I0TEpHOr0 HaKJIAAaHHS HUX KapT OTpUMaHi
MOKOMITOHEHTHI KapTH, a iHTerpaiisi OCTaHHIX JO3BOJHJIA CKIACTH KapTy Cy4acHOl
eKOJIOT1YHOI CHTYyamlii Ta 3aIpONOHYBATH CHUCTEMY €KOMOHITOPHHIY 1 3aXOAM 3 TOKpa-
LICHHS €KOJIOTIYHOTO CTaHy Ha [OMY MiAPHEMCTBI.

o crynenro 3a0pyAHEHOCT] IPYHTIB TEPUTOPII0 MOXKHA YMOBHO MOJAUIMTH Ha YOTH-
pH 30HU:

1) cipusitimBa 30Ha (cymapHuil KoedinieHT Merme 10);
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2) nomipHa 30Ha (Big 10 go 20);

3) 3agoBinbHa (Bix 20-30);

4) ganpyxeHa (Oinbiue 30).

Binpma yacTiHa HOCTIKYBaHO! TEPUTOPIi HATIEKHUTH 10 CIPHUATINBOI 30HH. Hampy-
KEHa 30Ha BKJIIOYA€E KiTbKa AUTHOK HEBEIHMKOI TUIOIII, 0 PO3MillleH] Y MiBHIYHO-CXiAHIH
yactuHi Teputopii (c. [yOismi, c.Ko3una); B nmentpi — mixk cenamu Cinenp i Ts3iB; B
c.SIMHUIA, a TakoK Ha MIBOHI TEpUTOpil — HA OKOJIHUIIX M.IBano-®paHKiBCchKa.
KonuenTpariii Baxkux MeTaliB B MeXax Halpy:KeHOi 30HH KoiuBaroTbes Bix 2 no 3 T'IK.

Omxe, OIHUM 3 TOJIOBHHUX MOKAa3HUKIB €()EeKTUBHOCTI YIPABIIHHA € MUTTEBA PEAKIis
cy0’ekTa ympaBimiHHS Ha 3MiHM CTaHy o0’ekta. BuyacHicTe 11i€i peakiiii J03BOJISIE
3armo0irT BUHUKHEHHIO CKJIAJHUX EKOJIOTTYHMX CUTYyalii Ta karactpod. lle MoximBe
JUILE 32 YMOB HAasSBHOCTI JOCTaTHhO €(EKTHBHOI CHCTEMH OIEPAaTUBHOI EKOJIOTriuHOi
iHpopMamii Id NPUHHATTS YNPaBIIHCHKUX pilieHb. [lepmM KpoKOM Ui OTpHUMAaHHS
Takoi eKoyoriuHoi iHopmalii Mae CTaTH E€KOJNOriUYHWN ayauT TepuTopiid. Bin Bimirpae
POJb CBOEPITHOTO 3BOPOTHHOrO 3B’S3KY B MeEXaHi3Mi peryismii eKoloriyHoi curyamii
(TeoeKoNOriYHIX CTaHIB PI3HOTO CTYIEHHS TEXHOIC€HHOIO HABaHTaKEHHS JaHJIA]TIB) SIK
Ha pIiBHI OKpeMoro HeOe3NmeyHoro o0’eKTy, Tak i B LUIOMYy Yy Jaepxkasi. Hamami
IHCTpyMEHTapieM 3/iHCHEHHS BCHOTO KOMIUIEKCY BUKOHABUMX 3aXO/iB, sIKi HEOOXiIHI mpu
MPUAHSATI yIPaBIiHCHKUX pillleHb, BUCTYIIA€ BiAMOBIJHA CHCTEMa MOHITOPHHTY.
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B HayuHO#i cTaThe aBTOp TOBOPUT MPO OTCYTCTBHE €AMHON METOAOIOIMH IKOJIOTnYe-
CKOW 0E30MacHOCTH Ha TOCYJapCTBEHHOM YpOBHE. ABTOp aHalU3UPyeT OCOOEHHOCTH
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OKOAayAUTy Ha MNPpUMCPC KapmaTCKOro pCruoHa, yKa3bIBaCT Ha (bOpMyj'H:I, MO0 KOTOPBIM
MOXHO OHNpCACIIUTE aHOMAJIBHOC COACPIKaHNC BanHBHI/ITeIIef/’I, MIPUBOAATCA Ta6J'II/ILII>I pe-
3YyJbTAaTOB aHAJIMU30B Ha COACPKAHNEC OCHOBHBIX BanHBHI/ITeIIef/’I.

KiroueBrle croBa: MeT O/Ibl OpraHu3aluu, JKOJIOTUYECKHI AyOUT, 3arpsA3HUTCIINA.

Mitshenko L.V. Methodology, methods of organization and realization of
ecological territorial audit (Karpaty region).

In scientific article author tells about absence of united methodology of ecological
security on state level. The author analysises peculiarities of ecological audit on example
Karpaty region, points out formulas, which help determinate anomaus content of soilers.
In this article the table of result of analyses of content the main soilers are cited by author.

Key words: methods of organization, ecological audit, soilers.
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Opnos A.H.

SKONOrMYECKN AYOUT — PbIHOYHBLI N MEXAHW3M YIMPABJTEHUA
KYPOPTHO-PEKPEALIMOHHBLIMUN TEPPUTOPVAMM ABTOHOMHOWN
PECIYBIUVKN KPbIM.

KypopTtHo- pekpeaninonnsie Tepputopuu KpbiMa paccMaTpuBaloTCs Kak CIOMKHBIM
MPUPOTHO-XO3MCTBEHHBIH KOMILJIEKC, YIIPABICHUE KOTOPHIM IEIeCO00pa3HO OCYIIIECTB-
JIATh C UCIIOJIb30BAHUEM TaKOr'0 PHIHOYHOI'0 MEXaHM3Ma KaK SKOJIOTMYECKUM ayuT.

KimoueBbie croBa: KypOpTHO- PEKpEalliOHHBIC TEPPUTOPUM, SKOJIOTHYECKUM ayauT,
OpraHbl FOCyIJapCTBEHHOr0 YIPaBJICHUS, OPraHbl MECTHOTO CaMOYTIPABIICHUS, IPUPOIHO-
XO3STMCTBEHHBIA KOMITJIEKC.

Heo0x0auMocTh NCHONB30BaHMsI SKOJIOTMYECKOr0 ayAuTa Jjsl POBEACHHS ayaupo-
BaHUS KypOPTHO-PEKPEAIlIOHHBIX TEPPUTOPUI 00yCIIOBIIeHa crieln(PUKON UX yIIPaBICHUS
CO CTOPOHBI OPTaHOB I'OCYJapCTBEHHON BIIACTH, HECOBEPIIEHCTBOM ACHCTBYIOIIETO 3aKO0-
HOJIATENbCTBA U UCIIOJIb30BAaHUEM HE TOJIBKO aIMUHUCTPATUBHBIX, HO M PHIHOYHBIX MeXa-
HU3MOB  ympaBieHus.  Coeum¢uka  ympaBleHHS — PeKpeallnOHHO-KypOPTHBIMU
Tepputopusmu Kpbima 3akmodaercss B cieayromeM. OXxpaHy IpUpPOAHOHN cpelbl Ha 3eM-
JIAX KYypOpPTOB KPBIMCKMMHU YYEHBIMH MPEAJIAraeTcsl OCYLIECTBIATh B TPAHUIA aKBAJIBHO-
TEPPUTOPHAIIBHBIX 3KOTOHOB, KyZ1a, KpDOME OKPYI'OB CAHUTAPHOW OXpaHbI KypOpTOB, BXO-
TST 3eMJIM TopHOHM Yactu KpbiMa u puOpekHbie Mopckue skocuctemsl [1]. Ocobo oxpa-
HSEMbIE€ TEPPUTOPHUH, K KOTOPBIM OTHOCSTCS 3€MJIM O37J0OPOBUTENBHBIX U PEKPEAIMOHHBIX
MECTHOCTEH, caMH 10 cebe, BHE B3aHMMOICHCTBUS C APYTUMHU THIIAMH 3€MeEllb, HE MOT'YT
OCYLIECTBIATh (DYHKIMU SKOJOTMYECKOH perymsinuu. Boixon u3 co3maBiierocs: mouoxe-
HUA BUIUTCS B co3faHuu EnnHoil npuponooxpanHod cetn KpeiMa. OHa J0/KHA BKITIO-
4aThb HE TOJIBKO 3allOBEIHUKHU, 3aKa3HMKW, MaMATHUKH TNPHPOIBI, OKpyra CaHUTapHON
OXpaHBl KYpOpTOB, HO U JAPYTHE BHABI 0CO00 OXpaHSIEMbIX TEPPUTOPHil, a Takxke Oydep-
HBIC 30HBI, OMOKOPUAOPHI, SKOKOPUIOPHI, IKOTEXHUUECKUE Pa3BI3KH [2].

KypopTHO-pekpeainoHHbIE TEPPUTOPUH BBICTYMAIOT OJHOBPEMEHHO M KaK OOBEKT
YIPpaBIEHUsS CO CTOPOHBI OPTaHOB T'OCYJapCTBEHHOI'O YIPaBJIEHUS M OPraHOB MECTHOI'O
CaMOYIpPaBJIeHUS U KaK MECTHOCTB, 00JIaAatoIasi BBICOKUMH 3KOJIOTHYECKAM U SKOHOMU-
YECKUM MOTEHLIHATIOM. DKOIOTMYECKUH MOTEHLHAN ONpenensercs HaaudueM JedeOHo-
03I0POBUTENBHBIX CBOMCTB MX MPHUPOJHOHM CpENbl, YTO MO3BOJSAET CyOBEKTaM Mpennpu-
HUMAaTENbCTBA MCIONB30BAaTh UX JAJS MOIYyYEHHUs SKOHOMHUYECKON BeIroabl. HaxoxneHue
Ha JAaHHBIX TEPPUTOPHSIX 3HAUNTEIHHOI'O KOJIMYECTBA UCTOPUUECKUX NMaMSITHUKOB, TEPPH-
TOpHHA B 00BEKTOB MPHUPOJHO-3aMOBEAHOrO (OHAA, PEKPEalMOHHOIO Ha3HAUCHHUsS CO3/a-
10T YCTIOBUS JUIsl Pa3BUTHS HE TOJIKO TOCTHHUYHOTO W CaHATOPHO-KypOpTHOTr'o OM3Heca,
HO M Pa3IMYHBIX BUAOB YCIYT : PEKPEAllMOHHBIX, TPAHCIOPTHBIX, B cepe TOProBIH U
JIPYTUX C BBICOKMM YPOBHEM PEHTAaOEIbHOCTH, 3a4acTyIO B YIIEpO SKOJIOTHH KYpOPTHO-
PEKpEallMOHHBIX TeppUTOpUi. [lelicTBYIONK NPaBOBOW MEXaHM3M KypOpPTHOM, pekpea-
LIMOHHOHN M 037J0pOBUTEIBHON AEATENBHOCTH HE TOJIBKO HE YCTpaHsIET MPOTUBOPEUHS Me-



SKONOMMYECKUN AYAUT — PbIHOYHbLI MEXAHW3M YMNPABIIEHUSA ...

Iy DKOHOMHMUYECKUMHU U DKOJIOTMUYECKUMH HMHTEpPECaMM, U MO STOW MPHUUYUHE SBIISETCA
ManodhexkTUBHOH, a HA00OpOT, ycyryomnser ux. Bo MHOrux ciyuasx cepb&3Hblil yiepo,
KOTOPBIA HAaHOCHUTCA MPENNPUATHIMU U OpraHU3alUsAMU OKpY)KaroIlell cpese, He OKa3bl-
BaET HUKAKOTO BIMSIHMS HA PE3yJabTaThl UX XO3SHUCTBEHHON AEATENBHOCTH, a B YCIOBUAX
(hopMupYIOIIErocs: prpIHKAa OHU JIaKe SKOHOMST Ha OXpaHe IMPUPOJABI HA 3aKOHHBIX OCHO-
BaHUsX [3].

OcCHOBHOH 3afaueil OpraHoB TOCYAAPCTBEHHOIO YNpPaBJIEHHUS U OpPraHOB MECTHOIO
CaMOYTIPaBJIICHHUs] CTAHOBUTCSI COXpaHEHNE YHMKAJIBHBIX MPHUPOIHBIX CBOWCTB KYypOPTHO-
PEKpEalMOHHBIX TEPPUTOPH, ¢ ONHOW cTOpoHBI. C Npyroi- akTUBHO pa3BHBATh HA HUX
pa3nu4Hble BUABI MPEANPHHUMATEILCTBA, COBEPLICHCTBOBATE MHPPACTPYKTYpPY, YTOOBI
MOCTOSIHHO TMOIOMHATH TOCYIAPCTBEHHBIM M MECTHBIE OIOJKETHI 3a CUET yIUIaThl HaJlOrOB
u cOOpoB cyObeKTaMHU XO3SHCTBOBaHMs. B 3TOl cBsA3M OT 3PPEeKTUBHOCTH yIpaBICHUS
paccMaTpuBaeMbIMU TEPPUTOPUSAMHU CO CTOPOHBI OPraHOB FOCYIAPCTBEHHOTO YIPaBIEHUS
W OpPraHOB MECTHOTO CaMOYIPaBICHHsI 3aBUCUT COEPEXEHUE IKOJIOTHIECKON IEHHOCTH MX
MIPUPOTHON CPEBl U MPHUBIEKATENBHOCTh PA3BUTUSA Ha HUX PA3INYHBIX BUIOB MPENpHU-
HUMAaTENbCTBA.

B mHacrosmee Bpems HaOmoAaeTcsl IeLEHTpANIU3alusl YIPaBICHHUS KypOPTHO-
pPEKpEallMOHHBIMU TEPPUTOPHUSIMH. PelieHus opraHoB rocyJapCTBEHHOW BlacTH M opra-
HOB MECTHOT'0 CAaMOYIIPaBJICHUS PACHPOCTPAHSIIOTCA Ha (PU3HUYECKUX U IOPUIMYECKUX JIHI
TOJILKO B MpeJeNax TOro Wik WHOTO aIMHHHUCTPATHBHO TEPPUTOPHUATIBHOTO 00pa30BaHHUS
[4], a He B TpaHUIaX BCEH TEPPUTOPUATBLHON PEKPEallMOHHOM cHCTEMBI, KoTopas B KpbI-
My OXBaTBIBAa€T 3allaJIHOE, I0)KHOE M BOCTOYHOE Mobepexne YepHoro Mopsi. YnpasieHue,
TaKUM 00pa3oM, OCYIIECTBISIETCS €€ OTACTBHBIMH YacTsIMH, @ HE BCEH CHCTEMOH.

OCHOBHBIMH (PYHKIHSIMU OPTaHOB TOCYJapCTBEHHOIO YIPaBJIeHUs B cpepe IKOIOTur
SBIIsieTCSl HAOJIOIeHN e, UCCIe0BaHNeE, DKOJIOTHUECKasl IKCIEPTH3a, KOHTPOIIb, IPOrHO3H-
pOBaHUE, MpOrpaMMHpOBaHHE, WHPOPMUPOBAHHE; YCTAHOBJICHHE MOPSIKA IOMyYCHUS
HKOJIOTMYECKH 3HAYMMOW MH(pOpPMaUK U mepegady e€ cyObeKTaM ympaBlIeHHs ISl OCy-
LIECTBICHUS UCIOIHUTENBHO-PACTIOPSIAUTENBHON NEATENPHOCTH Ha O3JOPOBUTEIBHBIX U
PEKpEeallMOHHBIX MECTHOCTSX, a Takke MHbIX QyHKUuX [5,6].PakTruecku Bce QyHKIUH
MO TIOJTyYEHHIO IKOJIOTMYECKU 3HAYUMON WH(POPMALIUK O KaYeCTBEHHOM COCTOSIHUU TPH-
POAHBIX PECYpPCOB M OKpY)Karollel Cpeabl W Iepenaye ee CyObeKTaM YIpaBICHUS IS
OCYILIECTBJIEHUS MCIIOMHUTENBHO-PACTIOPAIUTENFHON AEATEIBHOCTH B O3[JOPOBUTENBHBIX
U PEKPEAlMOHHBIX MECTHOCTAX 3aKOHOJATENBHO 3aKpENJIeHbl U OpraHU3allMOHHO BO3JIO-
YKEHBI Ha MPUPOAOPECYPCOBBIE FOCYIAPCTBEHHBIE KOMUTETHI, AeMapTaMeHThl, MHUHHUCTEp-
CTBO DKOJIOTMM M NPHUPOIHBIX PECYPCOB U MX OpraHbl HA MECTaX M OCYLIECTBISAETCS B
paMKax MOHUTOpPWHIA. AHaJIN3 HOPMaTUBHOIO MaTepHalia MOKa3bIBAET, YTO PEryInpoBa-
HUE MPaBOBOI'0 CTaTyca TaKMX OPTaHOB HY)KJAeTcs B COBEpIlIeHCTBOBaHUH. HekoTopsie u3
HUX BOOOIIIE HE SABJISIFOTCS OpTaHaMH, AEATENTbHOCTh KOTOPBIX ABJISIETCS IOPUIMYECKH 3Ha-
YUMOW (HampuMep, CTpYyKTypHbIe moxpaszaeneHus AO «YxkprpodsapaBHunay). Janxsie
9THX OPraHOB HE UMEIOT IOPUANYECKOT0 3HAUEHUS, HE YUUTHIBAIOTCS B FOCY1apCTBEHHOMN
CTaTUCTUYECKOW OTUETHOCTH, HE SIBIAIOTCS 00s3aTENbHBIMU IPH MPHUHATHHA YIpaBieHde-
CKHX pemieHni. Bmecte ¢ Tem coOpaHHas MU SKOJIOTHYECKH 3HAYMMas HHQOpMAaIHS,
MOJKET MPEICTABIATh MPAKTUUECKUII MHTEpPEC sl OPraHOB IOCYIAapCTBEHHOIO YIIpaBlle-
HUS TIpU pa3paboTKe COLUATbHO-IKOHOMUYECKUX U SKOJIIOTHYECKUX MPOrpaMM 03710pOBH-
TEJBHBIX U PEKPEALIMOHHBIX MECTHOCTEH.
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U3zBecTHO, uTO cucTeMa HAaOIIOJCHUI 32 COCTOSIHUEM OKPY)Kalolel cpebl KypoOpTOB
MO3BOJISIET AaBaTh OOBEKTHBHYIO, HAyYHO-OOOCHOBAaHHYIO OLIEHKY HETaTHMBHOTO BO3JEH-
CTBHS NPHPOJONOIB30BAHMUS Ha IKOIOTHUECKYIO CUTYalIO0 KypopToB B 1einoM. OT Komu-
4yecTBa HaOMIOAAEMBIX OOBEKTOB, 00bEMa, TOYHOCTH M OINEPATHBHOCTU IIOJyYaeMbIX
9KOJIOTMYECKUX JaHHBIX, B 3HAYUTENbHOW CTENEHU 3aBHCUT U KauecTBO YIIPABICHYECKHX
peleHnii, TpUHIMAEMbIX OpTaHaMHU HCIIOJHHUTENbHOW BiIacTH . Tak rocynapcTBEHHBIN
MOHHUTOPUHT OKpY’)Karollel MPUPOJHOH CpeAbl KypOpPTOB SIBISIETCS COCTABHOW YacThIO
TOCYAapCTBEHHOM CHCTEMbI HaOMIOIEHHUS OKPY>KaIOIIeH Cpelbl COOTBETCTBYIOMIETO aIMH-
HUCTPATUBHO-TEPPUTOPHAIEHOIO 00pa30BaHUS M CTPAHBI B LEIOM. DTH MEpPhI OCYILIECTB-
JSIIOTCSL Ha OCHOBaHUM mocTaHoBieHus: Kabunera MuHHUCTpOB YKpauHbl OT 23 ceHTAOps
1993 roma Ne 785, KOTOpPBIM ONpENEICH MEPEUYCHb U YCIOBUS MHTErpalliyd BEAOMCTB U
OpraHOB HMCIIOJHUTEILHON BIIACTH B CUCTEMY TEPPUTOPHAIBHOTO 3KOJIOTHYECKOTO MOHHU-
TopuHra. [7]

[To Bumam HabmrOmaeMbIX 0OBEKTOB, 00bEMY M MPOCTPAaHCTBEHHO-BPEMEHHON o0ec-
MEYEHHOCTH TOIy4yaeMOi SKOJOrMYecKod HH(opMalnuu, cucreMy HaOMIOOeHHS 3a CO-
CTOSIHUEM  OKpYXalolled cpeasl  PEeKPEalMOHHBIX, KYpPOPTHBIX W Je4eOHO-
03I0POBUTEIBHBIX MECTHOCTEH MOKHO Pa3AeNuTh 10 CIACAYIOUINM HalpaBleHHUM:

- HaOJroIeHNe 3a OTAEIbHBIMHA BUAAMH OOBEKTOB, KOTOPHIE COCTABIISIIOT OCHOBY Jie-
4eOHO-03/JOPOBUTENBHBIX CBOMCTB KYpPOPTOB(KOHTPOJHPYETCS COCTOSHHE NPUPOTHON
Cpenbl ¥ apaMeTphbl UCTIONb30BaHUs IPUPOAHBIX PECYpPCOB B KYPOPTHOH, 0310POBUTENb-
HOH, peKpeaiioHHO, TpaloCTPOUTENFHON U HHOW JeSTEbHOCTH);

- cOop wuHpOpMamUM TO BCEM pPEKPEalMOHHBIM, KypOPTHBIM U JieueOHO-
03[I0OPOBUTENBHBIM MECTHOCTSIM, KOTOPYIO MOXKHO 3KOJOTMYECKHM HHTEPIPETHPOBATH
(punaHCHpOBaHNE TPUPOIONOIB30BAHHUS, CIONB30BaHIE PECYPCOB, 3arpsA3HEHHOCTD aT-
Moc(epHOro BO3ayXa, ABM)KEHHE OTXO/OB, MCIOJIb30BAHNE YAOOPEHUH, COCTOSHHUE 3110-
POBBS U T.11.);

- cOop ponroBpeMeHHONW MHGPOPMALUK MO OTACABHBIM 3JIEMEHTaM SKOJOTHYECKHX
00BbeKTOB, 1100 ¢ HEOOIBIINM TEPPUTOPHAIBEHBIM OXBATOM (COCTOSIHHE 3arpsi3HEHHOCTH
TUSDKEH, CAaHUTApHBIX 30H KYpOPTOB, OCOOOOXPaHSEMBIX TEPPUTOPHM M OOBEKTOB, HC-
MOJBb3YEMBIX B TYPHUCTHUECKHX LENAX H T.J.).

- aHAJIU3 BHUJOB JICATEIBHOCTU M OOBEKTOB, MPEACTABISAIONINX MOBBIIICHHYIO YKOJIO-
THYECKYIO OACHOCTB M PAacloIOKEHHBIX B aIMUHUCTPATUBHBIX TPAaHULIAX KypOPTOB.

[Monmy4yennas uH(GOpMALHS 10 TEPEUNCICHHBIM HAMIPABICHUSIM MOXKET OBITh HCIIONb-
30BaHa SKOJOTMYECKHMHU ayJUTOpaMH HE TOJBKO Ui ONMpeNeeHHs] MPaBUIbHOCTH MPH-
HUMAeMBIX YIPaBICHUYECKUX PEHICHUH C Y4eTOM OOBEKTHBHOTO (peajbHOr0) COCTOSHUS
OKpYXKaroIel cpenbl 1eueOHBIX U 0310POBUTEIBHBIX MECTHOCTEH, HO U CO3/1a€T BO3MOXK-
HOCTb JOCTOBEPHO CIIPOTHO3MPOBATH TMOJIOKHUTENBHBIC U OTPULATEIbHBIC TEHICHIIUN €
W3MEHEHUH Ha ONMKalIIyIo U OTJAJICHHYIO IEPCIIEKTHBY, a, IPH HEOOXOJUMOCTH, U TPH-
HATBH CPOYHBIC aIMUHUCTPATHUBHBIE MEPBI PEarnpoBaHUAL.

AHanm3 MaTepHaloB 1O MOHHTOPHHIY COCTOSIHUSI OKpPY’KalOIIeH Cpeabl YKa3aHHBIX
MECTHOCTEH MOKa3bIBaeT, YTO COOP JAHHBIX 110 HUM BEAETCSA, B OCHOBHOM, TOCYJapCTBEH-
HBIMU CHEHUATN3UPOBAaHHBIMU MPEANPUATHAMUA U HAYYHO-HUCCIIEIOBATEIbCKUMHU YUPEK-
nenusmu. [lomydennas uHGOpPMAI O COCTOSHUM MPUPOAHBIX PECYPCOB U OKpY Karomieit
cpenbl paccMaTpUBaeMbIX MECTHOCTEH HOCHT YHCTO WH(OPMAIlMOHHBINA XapakTep U HE
oTpaxxaercsi B OQUIHATBHBIX 3aKOHOJATEIBHO OIpEeNeleHHBIX JO0KYMEHTaX, KOTOpbIe
uMmenu Obl IOpUINYECKYI0 cuily. B cBoro ouepenb, uHpopMaIys, KOTopas oTpa)kacTcs B
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rOCYAapCTBEHHOM CTAaTHCTUYECKOM OTYETHOCTH, JIMIIB YACTHYHO OTpa’kaeT 00beM JaH-
HBIX, MOJY4aeMBbIX CIENHaTIN3UPOBaHHBIMU TOCYJapCTBEHHBIMU NPEANPUATHSIMH, BELy-
IMX DKOJIOTMYECKUH MOHUTOPMHI. B CBSI3M € OSTUM TocylapCTBEHHBIE OpIaHbl
yIpaBieHus, TpU NPUHATHH OPraHU3alHOHHO-YIIPAaBICHUYECKHX pEIICHHH, TEKYyIIUX WU
MEpPCTIIEKTUBHBIX MJIAHOB Pa3BUTHsI OCHOBBIBAIOTCS Ha HEMONHOW MH(POPMALH O COCTOA-
HUU TIPUPOTHBIX PECYPCOB M OKpYy’Karomied cpenbl. TeM caMbIM yIpaBlIEHUECKHE pellie-
HUSI HOCSIT, 3a4acTylo, CyObEKTUBHBIA XapakTep W SBISIOTCS HE BCETAa aJeKBATHBIMU U
MOT'YT JJaKe CIIOCOOCTBOBATH YXYAIICHUIO COCTOSIHUS IPUPOTHBIX [€OCUCTEM KYPOPTHBIX,
PEKpEalMOHHBIX U Je4e0H0-03J0POBUTENBHBIX MECTHOCTEH.

B KpeiMy npaBo HaOIro1eHHs 32 9KOJIOTHIECKUM COCTOSTHHEM MTPUPOAHBIX PECYPCOB
00Ierocy1apcTBEHHOTO 3HAYEHHs JIENIETUPOBAaHO TOCYAapCTBEHHOMY T'€OJIOTHYECKOMY
npeanpusituio «KpeiMreonorus» (reonorudyeckas cpena), TUAPOTeONTOTHUECKIM PEXUM-
HO-OKCIITyaTauUOHHBIM cTaHiusIM AO «YkprnpodsapaBHULIa» (THIPOMUHEpPANbHBEIE pe-
CYpChI), YKpaHCKOMY OOILIIECTBY OXOTHHKOB U pbI00J0BOB (0X0TdayHa). Habmonenus 3a
3arpsi3HEHHEM aTMOc(EepHOro BO3AyXa MPoBOAUTCS KPBIMCKUM LIEHTPOM IO THAPOMETEO-
ponoruu, Kapanarckoii runpomereoodcepBaTopueii, KpsiMckoi pecnyOnuKaHCKOW caH-
SMUACTaHIMEH, W ['ocKOMAPKONMOrMM M TpUPOAHBIX pecypcoB Kpeima. Habmiomenus 3a
KauecTBOM ITOBEPXHOCTHBIX BOJ OCYIIECTBIAIOT ['ockoMBOIX03, ['0OCKOM3KOIOTHH U TTPH-
ponnsix pecypcoB Kpeima, KpeiMckuii meHTp mo ruppomereoponioruu, KpeiMckast pec-
nyonukanckas COC, ['oCKMIKOMMYHXO03.

I'ockoMBOIX03 MPOBOJUT CBOM HAOMIOACHHS Ha CTBOPAX, PACIIOIIOKEHHBIX B MECTax
KPYIHBIX BO/103200pOB, BOJOXO3SMCTBEHHBIX CHCTEM MEXOTPACIEBOI0 U CEIIbCKOX O3S~
CTBEHHOI'O BOJIOCHA0KEHHMSI, MUTHEBBIX BOA03a00pPOB, a TaKKe B MECTaX aHTPOIIOr€HHOTO
BO3JICHCTBUA, B MECTaX BBIYCKOB CTOYHBIX BOJ T'OPOAOB M HACEIEHHBIX MyHKTOB, I'oc-
XKWIKOMMYHXO03 - Ha BOJOIIPOBOJHBIX OYHMCTHBIX COOPYXEHMSX Mepen Moaadeil BOAbI B
pacnpenenuTenbHyI0 CeTh U B TOUYKaX cOpoca CTOYHBIX BOJ ITOCJIE OYMUCTHBIX COOpYXKe-
HUH, 'UAPOMETHEHTP KOHTPOIMPYET HPUPOIHBIE OOBEKTHI B MeCTaxX PaCIOJIOKEHHBIX
BBIILIE HCTOYHHUKOB 3arpsi3HEHUs] BOAHOH cpeapl. OnpeneneHHbIii 00beM SKOIOTHYECKUX
HaOmoaeHni B KpbIMy BBITIONHAIOT HAyYHO-MCCIIEIOBATENbCKUE yUpekaeHus. Mx mpaso-
BOH CTaTyC ONpEAeNeH 3aKOHAMH M Pa3MYHBIMU MOA3aKOHHBIMU akTamu. llomyuyaemas
WUMH DKOJIOTUYECKH 3HaYNMas HHGOpMaNus y OJHUX UMEET IOPUANYECKYIO CUITY U HOCUT
opuIMaNbHBII XapakTep, y APYTUX OHa HOCUT PEKOMEHIATENbHBIX XapakTep. OpraHsl ke
TOCYAapCTBEHHOHN BJIACTU MPH NPUHATHU YIPABICHUYECKHX PEIICHHH, KaK MPaBUIIO, UC-
MOJB3YIOT TOJBKO TY MH(POPMAIMIO, B TOM YHCJIE B O0JIACTH SKOJOTHH, KOTOpas mpeny-
CMOTpEHa 3aKOHOJATENBHO U UMEET IOPUINYECKYIO CHITY.

K npumepy, nonpaznenennsmu MTHBIOM HAHY (r. CeBactonons) Bmiiots 10 1994
rojia MPOBOIWINCH PETYJISIpHBIE HCCIeqoBaHus dKocucTeM CeBacTomonbekux OyxT, Si-
tunckoro, Kapkunutckoro, Kamamurckoro, ®@eomocuiickoro 3amuBoB. C 1986 roma B
paiione JIeOsSHKbUX OCTPOBOB UMM K€ TIOCTOSHHO U3y4Yaercsi cofep kaHue B BOJIE, MOYBaX,
NITUIAaX, JOHHBIX OTIOXKEHMIX cofepxkanue pryTH, [IXb, pamnonykimnos. Brons Cesepo-
KpriMckoro kanana, HaunHasi ¢ KaxoBCKOro BogoXpaHWIHIIA, BEIOPAHO 8 TOUEK, B KOTO-
prix ¢ 1980 roma mpoBOAATCS eKeronHble HAOMIOACHHS 32 XUMHUUECKUMHU U PaJHOJIOTHYe-
CKHUMH TIOKa3aTeNsIMH PACTEHUH, MOYB, BOJBI (0 M MOCJE TOJINBA), JOHHBIX OTIOXEHUH.
OpHako mpoBoIUMasi HayYHO-HCCIIENOBATEIbCKUMU yupexaeHusMu KpeiMa pabota 1o
cO0py SKOMOTMYECKH 3HAYMMON MH(POPMAIMH HOCUT YHCTO HAYYHO-HUCCIIEIOBATEIbCKUI
XapakTep U MO0 JEHCTBYIOIIEMY 3aKOHOAATENbCTBY Y KpauHBI €€ BKIIOUEHNE B PErMOHAIIb-
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HBIA KOMIUIEKC JaHHBIX HE 00s3aTenbHo. Ha Ham B3Misn, 5TO HEMPaBHIBHO, TOCKOIBKY
OHA COAEPKUT Hanbosiee 00bEKTUBHYIO HHPOPMAIMIO U HE TIOIBEPraeTcsi KOPPEKTHPOBKE
M0 BEIOMCTBEHHBIM COOOpakeHHsIM. 3aKkoH Y KpauHbl «O rocyJapCTBEHHON CTaTHCTHKE)
(wactp2 ct. 7) [8] oprany rocymapcTBEHHOW CTAaTHCTHKH AAeT MPaBO CaMOCTOSTEIBHO
MPUHUMATH PEIICHHSI O BEIOOpE UCTOUYHUKA CTaTHCTUUECKON MH(popMaIuu.
l'ocynapcTBenHOE Teonornueckoe mnpeanpuarie «KpbIMreomaorus» ocCyIIecTBISIET
HAOJIOACHHS 32 COCTOSIHHEM MOA3EMHBIX BOJ Ha BCEH TEPPUTOPHUH MOTYOCTPOBA.

Habnronenust 3a ruipoMHUHEPaIbHBIME pECypcaMHu KypOpPTOB OCYILECTBISIOTCA EB-
naropuiickoir, Cakckoi u  DeomOCHICKON  T'UAPOrCONOrHYECKUMHU  PEKUMHO-
9KCIUTyaTallHOHHBIMH CTAaHIMAMH, BXOISIMMHU B cocTaB AO J1e4e0H0-030pOBUTEIBHBIX
yUpexIeHui mpogcoro30B Y KpauHbl « Y Kprpoh3apaBHULA».

EBnaropuiickas [TPOC nmpoBoaut pexuMHbIE HAOMIOACHUS Ha MECTOPOXKICHHSIX
MUHEpaIbHBIX BOJ KypopTa Ha 24 ckBaKMHaX (B T.4. 6 pe3epBHBIX), Ha Je4eOHOM O3epe
MoiiHaku, obcneqoBaHne MECTOPOXKICHUN Cyb(OUAHBIX TpsA3el EBmatopuiickoil Tpynmst
03€ep M TpsI3eBbIX OacceiiHOB rps3enedeOHunbl «MOHHAKI», a TaKKe OCYLIECTBIACT CaHU-
TapHO-0AKTEPUOIOTHYECKH KOHTPOJb COCTOSHUSI MOPCKOW BOABI, NOJaBaEMON UIs Jie-
4eOHBIX TIPOIIETYP.

Caxckas [TPOC ocyiiecTBasieT SKOTOTHUYECKUA MOHUTOPUHI B 30HE CaHUTApHOMH
oxpanbl Cakckoro kypopta miomansto 27100 rekrap. B aToii 30He BeqyTcs peKMMHBIE
HAOJIOACHHUST Ha MECTOPOXKICHHX JIEUeOHBIX I'psA3ei, MUHEpAIbHBIX BOA (4 CKBa>KUHBI),
HAOJIOACHHS 32 KAUeCTBOM IPYHTOBBIX BOA (18 CKBa)HH), 32 COCTOSIHIEM MOPCKOH BOZBI
B paiioHe KypOPTHBIX IUISDKEH, a TaK)Ke KOHTPOJb 3a 3arpsa3HeHHEeM aTMOC(epHOro BO3ay-
Xa Ha JBYX CTallMOHApHBIX moctax. O0beM M BHUIBI MPOBOAWMBIX HAOMIOAEHUH MOKA3bI-
BatoT, uyrto Cakckas ITPOC wmoxer craTh OpraHM3alMOHHOW, TEXHMUYECKOH H
METOANYECKOH 0a30i I CO3AaHUSI CHCTEMBI JIOKAJIEHOT'O 3KOJIOTMYECKOr0 MOHUTOPUHTA
Bcero CakcKoro pervoHa.

®eonocuiickass I'TPOC - npoBoguT HaOMIOAEHUS 38 MECTOPOKACHUSIMH MHHEPAIb-
HbIX BoJ deomocuiickoli rpynmnsl U rpaseil KepueHckoil rpynisl.

W3 u31m0eHHOro BUJHO, YTO pe3yabTaThl HabmoneHnit «KpbIMreoorum» sBisioTcs
opUIMATBPHBIMKE, TaK Kak WHQOpMalMs MOJTydeHa TOCYAapCTBEHHBIM TI'€OIOTHYECKUM
npeanpuarueM. [laHHbIE k€ MO THAPOMHHEPAIBHBIM pecypcaM KypOpTOB HE SIBIISIFOTCS
TaKOBBIMH, B BUAY Toro, uTo AQO 11e4e0H0-0310pOBUTENBHBIX YUPEKICHUN Mpodcoro30B
VYxpauHsl «YKpnpod3apaBHULA» SBISETCS CyObEKTOM MPEeANPUHIUMATENBCKON AesTelb-
HocTH. TeM He MeHee, Ta nH(pOpMaNus, KOTOpas MOIydeHa 3TUM CyObEKTOM MpEeaIpUHH-
MaTeNbCKON IeITENbHOCTH UMEET OYEHb Ba)XKHOE 3HaUEHHE I Bcex KypopToB Kpbeima n
JIOJKHA YYUTHIBATHCS B PEIIEHUSX MECTHBIX OPTaHOB BIIACTH.

PesynbTaThl HaOMIOACHUI 32 TEOJOTMYECKUMU MPOLIECCAMH, SKOJIOTHYECKHM COCTOSI-
HUEM JIECOB M CAHHTAPHBIM COCTOSHHEM NPUOPESKHBIX 30H MOps, BXOIAIIUX B COCTaB
PEKpEalMOHHBIX, KyPOPTHBIX U Je4eOHO-03J0POBUTEIBHBIX MECTHOCTEH WM MpUJIEraro-
IMX K HUM MECTHOCTEH, BeneTcsi B KpbIMy TONBKO TOCYIapCTBEHHBIMU YUPEXKACHUAMU.
[To sTo¥ mpHyYMHE UX PE3yNbTaThl HCCIEAOBAHUM O COCTOSHMM MPUPOAHOM cpenpl mepe-
YHCIICHHBIX TEPPUTOPHUI ABISIIOTCS OPULIHAIEHBIME M TOJDKHBI BKITIOYATHCS B TOCYAApCT-
BEHHYIO CTaTUCTUYECKYIO OTYETHOCTh. B wactHoCTH, KppIMcKas pecrnybnukanckas COC,
MOpPCKHE TUAPOMETEPEOJIOTUYECKIE CTAaHINH, TIOAPA3/IENIEHUs] TOCYAapCTBEHHON MHCIIEK-
WU OXpaHbl YepHOro Mopsi MPEACTaBISIOT OTYETHOCTh O COCTOSHUHM NMPUOPEKHBIX 30H
Mops. ['ockomsiec KpbiMa, Ha OCHOBaHMHM pe3yIbTaTOB, NMPEICTABIEHHBIX JIECHOH OXpa-
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HOH, MO pe3ynbTaTaM JeCONaTONIOTHUYECKOro OOCIEeNOBaHHS, KPHIMCKOW TOPHO-JIECHOH
ONBITHOM CTaHIMU M CTAHIMM 3aIIUTHI Jieca 10 MaTepuajaM HaOMoJeHul 3a 3KoIoruye-
CKHUM COCTOSIHMEM JIECOB, J€NIaeT aHaJIU3 COCTOSHUS JIECOB B TOCYIAapCTBEHHBIX JIECOXO-
3SMCTBEHHBIX MPENNPUATHIX, TOCYJapCTBEHHBIX JIECOOXOTHUYBMX XO34HCTBaX U
3aMOBEIHUKAX U MPEACTABIAET UX B €XKETONHBIM OTYET O CAHUTAPHOM COCTOSHHH JIECOB.
Wudopmanus 00 akTHBHOCTH OMOI3HEH, 00 dIIeMeHTax BOAHOTo OanaHca, abpasuii, TBep-
JBIX CTOKAX M BBIBETPUBAHUM FOPHBIX IOpoJ B OeperoBoii 30He Kpeima - codbuparorest Si-
tuackuMm [TUITL. B cocraB HaOmromeHW BXOAAT TaKXKe IEKYPHBIE OO0CIEIOBaHUS
OTOJI3HEH, 00BaIO-OMACHBIX YYaCTKOB, PErYISAPHBIC U3MEPEHHs Ha OMOPHBIX y4acTKax U
MOJIUT OHAX.

B cucremy roccraToT4eTHOCTH HE BXOIUT 3HAUMTEIbHas MO 00beMy CaHUTapHas
CTaTUCTHKA (CAHUTapHBIC MAacMopTa, CEpTUPHUKATHI KauecTBa U T.J.).

COop cBeneHmit 00 SKOMOrHYECKH 3HAaUNMON HH(POpMAIMK 00eCTIeunBaCTCsl HE TOJb-
KO IIyT€M MPOBEACHUSI SKOIOTHYECKOr0O MOHUTOPUHTA, HO TaKKe MyTeM cOopa ApYyrux
JAHHBIX CUCTEMBI TEPPUTOPHAIBLHOIO YIIpaBJIEHUs KypopTaMH, B MEPBYIO O4epenb, C MOo-
MOMIBIO TOCYJapCTBEHHBIX KaJJaCTPOB M CUCTEMBI cOOpa CTaTHCTHUECKOH HH(popManuu.

B Hacrosmee BpeMs, 3aKOHOAATENBCTBOM YKpauHbl YTBEP)KACHBI LIECTh BUJIOB TO-
CYAapCTBEHHBIX KaJacTpOB - JIECHOW, 3eMEbHBIN, BOIHBIN, IPaOCTPOUTEIBHBINA, O0BEK-
TOB MPHUPOJHO-3amoBeHOr0 (hoHMa, )KkuBoTHOrO Mupa. [1o 3akony «O Kypoptax» (ct. 36)
K TOCYJapCTBEHHBIM KaJacTpaM MPUPOAHBIX TEPPUTOPHUIl KypOPTOB OTHOCHTCS CHCTEMa
CBEIICHH O MPABOBOM CTaTyce MPUHAIEKHOCTH, PEKHUME, FeorpaprueckoM MOJI0KECHHH,
IUTOIIA/IM, 3aMacoB MPUPOTHBIX JIEYEOHBIX PECYpCOB, KaUeCTBEHHBIX XapaKTEPHUCTHKaX
3THX TEPPUTOPHUN, WX JIEUeOHOH, MPOPUIAKTUYECKOH, peaOMIMTALMOHHON, MPUPOIO-
OXpaHHOM, HAyYHOH, peKpeallMoHHON U Apyroi neHHoctu. OH co3aercd U BeeTcs cie-
LIUATbHO YIOJTHOMOYEHHBIM IIEHTPAJBHBIM OpPraHOM HCIIOJHUTENBHON BIACTH IO
BOIPOCAaM JIESITENbHOCTH KypOPTOB B MOpsIKe, ycTaHOBIeHHOM KabmHerom MuHHCTpPOB
VYkpaunsl. KagacTpsl NpupoaHBIX pecypcoB KYpOPTOB SIBIISIIOTCSI COCTABIISAIONIEH YacTbIO
rOCyJapCTBEHHOT0 KaJaacTpa MPUPOAHBIX TeppuTopuil YKpanmHbl. CylEecTBYIOT 3Ha4H-
TeNbHBIC OTIIMYMS MEXIY Pa3IUYHBIMUA BUJAMHU KaJacTPOB 110 YPOBHIO HH(OPMATH3ALNH,
OpraHU3alMOHHO-TEXHUYECKOMY M HAyYHO-METOANYECKOMY 00eCIIeueHHIO.

TexHuueckoil 6a30i I WHTErpalK Bcex OJOKOB cOopa JaHHBIX B CUCTEMax Tep-
PUTOPHAIIEHOTO YIPABICHUS SBIISIIOTCS aKTUBHO pa3BUBAaOIIUeECd B YKpailHe TEIeKOMMY-
HUKAIMOHHbIE U reorpaduueckue HHPpOpMaIOHHBIE CHCTEMBI.

Haxoruennsiit k koany 1996 ropa onsit co3nanus B Kpeimy Equnoro PecmyOnukan-
ckoro Ludposoro Tepputopuansuoro kagactpa (PLITK) nokasan, yTo pernon yxe obmna-
naeT Kputudyeckod Maccod - mnonHeM - cnektpoM [MC-texmomormit  ARCINFO,
METOANYECKUM 00ecIiedeHneM MEKBEIOMCTBEHHOIO KapTorpaduueckoro 0aHnka JaHHBIX,
COOTBETCTBYIOILEH OpPraHU3allMOHHOW CTPYKTYpOH, HEOOXOAMMOHN AJIsi MHTErpaliH Be-
JOMCTBEHHBIX WH(OPMAIIHOHHBIX CHCTEM.

EPILITK mno3BoisieT MHTErpUPOBaTh BEIOMCTBEHHYIO HH(POPMAIMOHHYIO CHCTEMY O
COCTOSTHHM TIPHPOJHBIX PECYPCOB M JKOJIOTMH KYPOPTHBIX, PEKPEAIMOHHBIX U Je4eOHO-
03[I0POBUTENBHBIX MECTHOCTEH U SIBIISIETCA BasKHOW OCHOBOH ISl BBIPAOOTKH COLIMAIBHO-
HSKOHOMHUYECKUX IIJIAHOB Pa3BUTHS MECTHBIX aJMHHUCTPATUBHO-TEPPUTOPUANBHBIX 00pa-
3oBanmii 1 Kpbima B menom. [[jist 5Toro He00X0IMMO TONBKO, YTOOBI JaHHBIE, BBEACHHBIC
B EPLITK, 3akoHonaTenbHO ObUTH OBl YTBEp KICHBI B BUE OPHUIHATbHON HHPOPMAIHK 11O
JIMHUY TOCYTapCTBEHHON CTaTUCTUYECKON OTYETHOCTH
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Hapsany ¢ EPITK cymiecTByloT Be1OMCTBEHHbBIE aBTOMaTU3HPOBAaHHBIE TOCYapCT-
BEHHBIE MH(POPMAIIOHHBIE CUCTEMBI «310poBbsi» U «Pexxum ropHoro Kpeima» o Bozaei-
cTBUM (PaKTOPOB OKpYyKalollel cpenpl Ha 3a00IEeBaeMOCTh HACEIEHHUs Ha TEppUTOPUU
KypopToB. IlepBasi mo3Bonsier OTCIenuTh BO3JAEUCTBHE (PAKTOPOB OKpYKaIOLIeH Cpeabl
MPHUPOAHBIX TEPPUTOPUI KypOpTOB Ha 3a00J€BaeMOCTh HAcelleHHs] M CO3/aHO Ha 0ase
COC ropona Antel Bropas -mo3BojisieT HE TONBKO MOMy4YaTh HEOOXOAMMYIO MH(pOpMa-
LU0, HO M COCTABJIATH MIPOTHO3BI U3MEHEHHS 1e0eTOB POTHUKOB MO TEPPUTOPUH TOPHOTO
Kpeima. Ona nelictByer ¢ 1986 roma Pe3synbTaTsl 3THX aBTOMAaTU3HPOBAHHBIX CUCTEM I1O-
3BOJIAIT pellaTh HE TOJIBKO MPOOIEMBl ONPEACICHHBIX BEIOMCTB, HO H SIBJISIOTCS BaskKHOU
COCTaBHOM 4acThl0 MH(OPMAIMU O COCTOSIHUU 3KOJIOTUU KYPOPTHBIX, PEKPEAIMOHHBIX U
ne4eOHO0-0310pOBUTENBHBIX MECTHOCTEH, a TaKXKe 3eMellb, [PAaHUYAIINX C HUMH U BXOJI-
LIMX B €IUHYIO SKOJIOTHUYECKYIO CHCTEMY

UznoxxeHHble mpobIeMBbl IO YIPABICHUIO MPUPOAONIONB30BaHHEM M OXPaHOH OKpY-
JKaIoeH Cpeasl B 030POBUTENBHBIX MECTHOCTAX MOKAa3bIBAlOT, YTO YIPABICHHUE B JaH-
HOW  OTpaciud  JODKHO  TPEACTaBIsITh  cOOOM  CHCTEMy,  COCTOSILYIO U3
B3aMOCOTJIACOBAHHBIX CaMOCTOSITENIbHBIX MOACTPYKTYp. OHM TpeAcTaBiIeHBl B BHIE -
TOCYAapCTBEHHOI'O YHpaBieHUS! (MECTHOTO, PErHOHAIBHOTO MU OOIIErocyaapCTBEHHOIO
YPOBHEH), a TakKe CHENHaIU3UPOBAHHBIX YUpekaeHui. VX QyHKIUSIMHU SIBISIOTCS opra-
Hu3anus cOopa, 0000LIeHUS U aHaN3a YKOJIOTHYECKH 3HAYMMON HH(OpMAIMK O COCTOS-
HUU KypOpTOB, Iepefgade 3Tod WHQPOPMAalUH B OpPraHbl CTaTHCTUYECKOHW OTYETHOCTH,
KOTOpasi TOCJie 3TOr0 CTAaHOBUTCA OPHUIMANbHBIM MCTOYHUKOM JUIS MPHHATHUS OpraHHu3a-
LIOHHO-YIPABJICHUECKUX PEIIEHUH N0 COLHATbHO-I)KOHOMHUYECKOMY Pa3BUTHIO KypOpPTOB
JUIS OPTaHOB YIIPaBJIEHUS BCEX YPOBHEM.

OmHako oduIanbHash SKOATMYECKH 3HauYMMas WHPOpMAIHs SBISETCS HEMOJHOW U
TpeOyeT BOCHONHEHHS 3a c4eT MH(OPMAIMOHBIX JaHBIX HAYYHBIX YUPEKICHHU, 3aHU-
MAIOIINXCS UCCIEAOBAHUAMHU B Pa3IMYHBIX OTpAcisAX 3HAHWI: MpaBa, T€0’KOOTHUH, KO-
HOMHUKH, MEIUIMHCKOW reorpa¢uu, OMOXMMHHM M OpyruxX. B yCIOBHSIX pPBIHOYHBIX
OTHOIICKHUH cOOp, aHaidu3 M BbIpab0TKa MH(OPMAIMOHHBIX TEXHOJOTMH YIpaBICHUS
MPUPOIHO- XO3HCTBEHHBIM KOMIUIEKCOM KYypOPTHO- peKpealoHHbIX Tepputopuii APK,
MOT'YT B35Thb Ha ce0sl DKOJIOrMYecKrue ayIuTOpCcKHe (UPMBI, BBHICTYNAIONINE B KauecTBE
cyObekToB mpeanpuHuMaTenbcTBa. 11o 3akony Ykpausbl « OO0 3KOIOTHYECKOM ayIUTe»
OHU MMEIOT MPaBO 3aKIH0YaTh J0rOBOpa Ha MPOBEAEHUE HKOJOTUYECKOIO ayAHPOBAHUS
KypOpPTHO- PEKPEALIMOHHBIX TEPPUTOPHUH € 3aKa3UMKOM HKOAYAUTA U MPUBIIEKATh AJIS 3TO-
'O CIIEUAIMCTOB HEOOXOIUMBIX OTpaciell 3HaHUH. 3aKa34MKaMy SKOIOTHYECKOr0 ayuTa
B KpeiMy B 1aHHOM ciydae OyIyT BBICTYNaTh OPraHbl MECTHOT'O CAaMOYIIPaBIICHHUS, UX UC-
MIOJTHUTENBHBIE OpraHbl, pallOHHbIE TOCYAapCTBEHHbIE aAMHUHUCTpanuu, CoBer MUHHCT-
poB APK u BepxoBnas Paga APK. OcCHOBHBIMM HENSIMU SKOJIOTHYECKOTO ayANPOBAHUS
MOr'yT ObITh:1) BEIpaOOTKa peKOMeHIauui 3aka3uuky 00 3((HEeKTHBHOM HCIOIb30BAHUN
KypOpPTHO- peKkpeanloHHbIX Tepputopuil APK kak mpupoaHO-X03SHCTBEHBIX KOMIIJIEKCOB
C COXpaHEHHEM €CTECTBEHHON YCTONYMBOCTH MPUPOAHBIX SKOCUCTEM [9] 3a cyer ocyme-
CTBIISIEMBIX MPUPOIOOXPAHBIX MEPONPUATHH M MPAaBOBUX OrpaHUUYEHUH (JIbIOT) B OTHO-
LICHUN CyOBEKTOB XO3AWCTBOBAHUS; 2) ONpeAeNieHHus AJS MOTEHIHAIbHBIX WHBECTOPOB
cep AEATEIBHOCTH, MO3BOJSIIOIIMX MOBBICHTH SKOHOMHYECKAN MOTEHIHAl KypOpTOB
Kprima, eciin BMemaTenbcTBa cyObeKTOB MPEAIPHUHUMATENBCTBA B €CTECTBEHHOE COCTOS-
HUE MPUPOAHON cpeabl OyIeT He TOJIBKO SKOHOMHYECKH LEenecoo0pa3Ho, HO U IKOIOTHYe-
CKH OIpaBlaHoO; 3) pa3paboTKa HKOJIOTMYECKUX MACIOPTOB MPEANPHUATHH, YUpESKICHUH,
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OpsoB O.M. Exonoriuauii aymuT - puHKOBUNW MEXaHi3M yIpaBiiHHS KYpPOPTHO-
pekpeaniiHuMu TepuTOopiAMu B ABTOHOMHOI PeciyOmiku Kpum.

KypoptHo-pekpeaniiini Teputopii Kpumy po3risgaroTbes SK CKIAAHUN MPHUPOIAHO-
TOCTIOAAPCHKUN KOMIUIEKC, YIMPaBIiHHS SIKUM AOLIIBHO 3IIMCHIOBATH 3 BUKOPHCTaHHAM
TAKOTO PUHKOBOTO MEXaHI3MYy SIK EKOJIOT1YHUH ayIuT.

KimouoBi cioBa: KypopTHO - peKpeawiidHi TEpUTOpii, EKONOTIYHUN ayauT, OpraHd
Jep’KaBHOTO KepPyBaHHsI, OPraHU MICLIEBOI'O CAaMOBPSAYBAaHHS, IPUPOAHO- TOCTIOAAPCHKUN
KOMILJIEKC.

Orlov ANN. The ecological audit — market mechanism of administration resort
territories of Autonomic Republic of Crimea.

Resort territories of Crimea are considered as intricate natural-economic complex.
Administration this complex is necessary realize with use such market mechanism as
ecological audit.

Key words: resort territories, ecological audit, organs of state administration, local
organs, natural-economic complex.

[Toct ymuna B pepakmuto 27.03.2008 r.
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BAbl SKONOIMNMYECKOIO AYOUTA

[IpoBeneH KpUTHUECKUI aHATU3 MOAXOAOB K OMPEIEICHUIO BUAOB SKOJIOTUYECKOTO
ayauTa U pa3padoTraHa KIacCU(UKAIIUK 3KOAyUTa M0 OT/ICIEHBIM IIPU3HAKAM.,

KiroueBbie ciioBa: KONOTHYECKHIA aylnuT, BUABI 3KOAYANUTA, IPU3HAKK KJIacCU(DUKa-
LIUA

ITocranoBka npobnemsl. [IpunsTeiii 3akoH Ykpauasl «O0 S5KOJOrHYECKOM ayAuTe»
OIpPENIENNII OCHOBHBIE IIPABOBbIE M OPraHU3AIL[IOHHBIE OCHOBBI OCYIIIECTBIEHHS HOBOTO
HaIpaBJIEHUs ayIuTa — HKOJOTHYECKOro, HalIPaBJIEHHOTO Ha MOBBIILIEHUE 3KOJIOTMYECKOM
000CHOBAaHHOCTH M 3P PEKTUBHOCTH AEATEILHOCTH CYOBEKTOB X03siicTBoBaHuUsA. Kak to-
00oe HOBOE HAYYHOE MOHSTHE, YKOJIOTUIECKAN ayAuT TpeOyeT OnpeaeieHnus MeTOI0JIOTH-
YeCcKOro ammapara: mnpenMmera, 00beKTa, METOAMYECKUX NPHEMOB, BHUIOB, KpPHUTEpUH
OLIEHKH U T.II

CornachHo aynutopckoMy cioBapio S1. CokonoBa B 3KOHOMUYECKON JTUTEpAType pas-
JIMYAIOT CIEAYIOLNE BUABI ayAUTa: ONepalliOHHBIN ayIUT, ayAUT HAa COOTBETCTBUE, ayIUT
OyXTanTepcKoil OTYETHOCTH, HEIKOHOMUYECKUI ayaHT, PasHOBHIHOCTSIMHU KOTOPOTO SIB-
JISTFOTCS. KQAPOBBIN U 3KoJormdeckuit ayaur [3, ¢.23]. Takum o0pa3om, 3KOAyTUT SIBIISIECTCS
MTOJIBUJIOM HE3KOHOMHYECKOT 0 ayANTA.

[IpoBeneHHbI KPUTHYECKHH aHANIM3 HOPMATHBHOW Oa3bl MOKa3aJl, YTO BBLACISIOT
HECKOJIBKO MOIXOJI0B K OIPEACIEHUIO BUIOB SKOJIOTHYECKOT0 ayAUTa, KOTOPHIE B OCHOB-
HOM OIpaHUYMBAIOTCS KJacCH(UKaIel B 3aBUCHMOCTH OT CyOBEKTOB U 00BEKTOB 3KOay-
uta [7]. UadopmManus o BUAax sKoayanuTa, OTpaskeHHas B TPyJaX TaKHX yUEHBIX, Kak M.
Xsecuk, JI. ['op6au, 0. Kynakosckuii [5], I'. Cepor [4], B.Cemenos, O.Muxaiiniok [6]
HECHCTEMATHU3UPOBaHA U B HEKOTOPBIX aCMEKTaX MOBTOPSET 3aKOHOATENBHYIO.

HccnenoBanne TeoOpeTUUECKUX OCHOB SKOJIOTMUYECKOT0 ayIUuTa MPOBOIUTCS aBTOPOM
B paMkax npoekrta «IIpoOieMbl METOIONIOrUH IKOJIIOTHUYECKOr0 ayAnTay, MOOEINBIIErO B
KOHKYpce Ha conckaHue crunenann Kabunera MuHHCTpOB YKpauHBI UI MOJOIBIX yde-
HBIX COTJIACHO pelleHnio MuHucrepcTBa odpazoBanus ot 28.04.2005, nmporokon 4/2-13 u
MOCTaHOBJICHHIO Tpe3uanyMa Komurera ['ocynapcTBEHHBIX TpeMuil YKpauHbl B 00J1acTh
HaykH 1 TexHUKH Ne 2 ot 24.06.05.

Henpro cTaThu sBIAETCS KpUTHUYECKas OLIEHKA MOAXOJOB K ONPENENEHUIO BUIOB
HKOJIOTMYECKOT0 ayAuTa U pa3paboTKa KiIacCH(PUKALUN DKOAYIAUTA MO OTACIBHBIM IPH-
3HaKaM.

Tax, B cooTBercTBHE ¢ 3aKOHOM YKpauHbI «O0 HKOIOrMYECKOM ayANuTE» IKOJIOTHIe-
CKHUH ayIuT OENUTCS HAa BHYTPEHHUN U BHEIHUN. BHyTpeHHUH 3KoayauT o0beKTa mpoBoO-
JWTCS TI0 3aKa3y ero coOCTBEHHWKA WIJIM OpraHa, YIOJHOMOUYEHHOIO Ha YIpaBlICHUE UM,
Ui COOCTBEHHBIX HYXKZ (BBIMOJHSIOT CEpTU(HUIMPOBAHHBIE SKOAyIUTOpbI). BHemHuit
9KOayIUT MPOBOAUTCA IO 3aKa3y APYTHX 3aHMHTEPECOBAHHBIX OOBEKTOB (OCYLIECTBIISIOT
mTaTHBIC paOOTHUKY Npennpusts). Takas knaccupuKays BUJOB DKOAYJUTa IMPUCYTCT-
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BYET B 3aBUCHMOCTH OT TOJIb30BaTelel ayIuTOPCKOTo 3aKIoueHns (CyObeKTOB dKOayan-
Ta).

B 3aBucuMocTH OT KpUTepus 00s3aTEIBHOCTH BBIACISAIOT 00s3aTENbHBIN U 100pO-
BOJIbHBIM (MHULMATHBHBIN) aynuT. VX eme HaspiBaioT ¢opmaMu skoayauta. [lepedyeHb
cllydaeB 003aTEIbHOr0 OCYILECTBIICHHS SKOJIOTHYECKOr0 ayJuTa yCTaHABIUBAETCS COOT-
BETCTBYIOIIMH HOPMATHBHBIMU aKTaMH, B YACTHOCTH, Hanpumep cT.12 3akoHa YKpanHbl
«O0 sKronornyeckom ayaute» (tadm.1).

Tabnuua 1
Krnaccudukarus BUIOB ayinTa COTIACHO HOPMATUBHON 0a3bl
[Tpuznax JACTY ISO 19011:2003 [2] 3akoH YKpauHsbl

«O0 3KOJIOrHYECKOM ayauTe» [1]

Bugnpr ay- | Buyrpennue aynutel, («ayauTsl | BHyTpeHHHI KoayquT

JuTa MEepBOW CTOPOHOIN) Buemnwmii sxoayaut

(popmmr Buemnne ayautel, («ayauThl

ayauTa) BTOPOil CTOpOHOW» H «ayauThl | OOsS3aTeIbHBIN SKOAYIUT;
TpEThell CTOPOHOI»). JloOpOBONBHBIN SKOAYAUT

Beinenennbie aBTOPOM B MPEbIAYIIUX MyOIMKALUIX MOAXOIb! K OlleHKe QYHKIHUN U
POJH HKOJIOTUYECKOTO ayUTa MO3BOJISIIOT KOHKPETU3UPOBATh U CHCTEMATH3UPOBATH BH/IBI
9KOAyJHUTa C MO3ULNKA PACCMOTPEHUS IKOAYNTA, KaK:

1) popMBI SKOTIOrMYECKOTO KOHTPOJIS;

2) MHCTPYMEHTAa SKOJIOTMYECKOH SKCIEePTH3HL;

3) atana OBOC;

4) aneMeHTa CUCTEMBI SKOJIOTHYECKOTO0 MEHEPKMEHTa;

5) aHajora o0ILIero ayauTa;

6) BUIa IpeaNPUHIMATENLCKOHN AesTeabHOCTH [8,9].

Tak, B 3aBUCHMOCTH OT OOBEKTOB MOXKET OCYLIECTBIISATHCS DKOAYAUT MPOU3BOJICT-
BEHHBIX OOBEKTOB, JKOAYJHUT Ha PESKUMHBIX 00beKTaX, HH(poOpMaIHI 0 KOTOPHIX COAEp-
XKHUT TOCYIapCTBEHHYIO TalHY, 9KOAYAUT MPOEKTHON JTOKYMEHTAI[H, DKOAYIUT CHCTEMBI
yIpaBieHus U Tp.

B 3aBucHMOCTH OT YpOBHSI MO)KHO BBIJEIHTDH SKOJIOTHYECKOE ayJUpOBaHHE TOCYAap-
CTBEHHBIX CTPYKTYp, TPAaHCHAIIMOHAJIBHBIX KOPIIOPALUA, OTPACIIH, TEPPUTOPUH (PETHOHA),
MYHUIUIAJIBHOTO 00pa30BaHUS, IPEAIPUSITHS.

[To xapakTepy 5KoayIquT, Ha HAIl B3MJISAJ, MOXET ObITh MOATBEPKAAIOLINHA, CHCTEM-
HO-OPHEHTHPOBAHHBIA U Oasupylomuiicss Ha pucke. JlaHHBIA NpU3HAK KiacCUPUKALN
ompezenseTcs Kak aHaJior o0IIero ayauTa.

OKkoayauT, OasUpyOUIMcsA Ha PUCKE - 9TO TaKOH BH] ayAuTa, KOrAa MpOBEpKa Mo-
XKET MPOBOAUTHCS BHIOOPOYHO MCXOAS U3 YCIOBUH pabOThI MPEONpHUSTHA, B OCHOBHOM
Y3KUX MecT (KpUTHUECKHX TOUEK) B €ro padoTe, CBI3aHHBIX C BO3MOKHOCTBIO HAapYIICHHMA
MPUPOAOOXPAHHOTO 3aKOHOAATEIBCTBA.

CuCcTeMHO-OpUEHTHPOBAHHBIN 3KOAyAUT MPEAIoaraeT ayInTOPCKYIO SKCIIEpTU3y Ha
OCHOBE aHAJIN3a CHCTEMbI BHYTPEHHETO KOHTPOJS HKOJOTMYECKUX BOIMPOCOB, T.€. OMHUpa-
SCh Ha PE3yNAbTaThl pab0Thl BHYTPEHHUX DKOAYAUTOPOB.
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[oaTBepskaaromyii SKOAyIUT MpEAIioaaraeT MpoBepKy U MOATBEPKICHHE COOII0e-
HUS IEHCTBYIOLIETO 3aKOHOAATENBCTBA YKpaWHBI 00 OXpaHE OKpYKaromled MpUpoaHON
Cpefbl M APYTUX KPUTEPHEB.

B 3apyOexxHOl mpakTHKe BBIACISAIOT LEIEBOM SKOayAUT, HAIIPABICHHBII Ha BbISBIIC-
HUE BIMSHHS Ha OKPYKAIOIIYIO CPENy U BKIIOYAIOLINI OLEHKY aBapuil, THBEHTapU3aLUI0
000opymoBaHMsI, OLEHKY MOTEHIHAIBHOrO prcKka. JaHbIil BUI dKOAyqUTa MOXXHO Ha3BaTh
KOMIIJIEKCHBIM, @ ayIUT OTJEIbHBIX HapaBleHUN — TEeMaTHYECKUH.

DK0ayIUT MOXET ObITh MEPBUYHBIN, T.€. OCYLICCTBIISAEMBIN MEPBBIA pa3 U MOBTO-
PSIOIIHUIICS; 1O MEPHOANYHOCTH OH MOYKET KIaccu(UIIUPOBATHCS KaK MEPUOANYECKUN U
HENEepUOTUIECKHI.

B 3aBucuMoOCTH OT MOTPEOHOCTH B MPENOCTaBICHHH ayAUTOPCKOTO 3aKITIOYCHUs
9KOayOUT MOXKET OBITh aTTECTOBAaHHBIM HIIM HeaTTecTOBaHHBIM. [Ipu TOM K HeaTTecTo-
BaHHBIM BHJIaM MOXKET OTHOCHTBCSI SKOJIOTMUYECKHI KOHCAITHHT, CBA3aHHBIN ¢ Ipenoc-
TaBJICHUEM MTOMOIIH IPU NOATOTOBKE SKOJIOTHIECKONW CepTU(UKALIINH TPON3BOJCTBEHHBIX
00BEKTOB, MOATOTOBKE HKOJIOTHYECKOT0 3asBICHHS, JOTOBOPOB YKOCTPaXOBaHUS H II.

Takum 00pa3om, BIIIIECKa3aHHOE MOKHO CHCTEMaTU3UPOBaTh B TaOI. 2.

Ta0nuna 2

KﬂaCCI/I(l)I/IKaLII/IH OKOJIOT'MYCCKOIo ayinuTa 1o OTACIIbHLIM IMPU3HAKAM

[Tpuznax Bun skoaynura

CyObeKTsI ayquTa BHEIIIHH;

(monmp30BaTenn) BHYTpPEHHUI

3aKoHOAATENbHBIC 00s13aTENbHBIH;

TpeOOBaHUS JT0OPOBONBHBIN

OOBexT 9KOayIUT MPOU3BOIACTBEHHBIX O0BEKTOB;

9KOAyIUTA 9KOayIUT MPOEKTHOU JOKYMEHTALNU;
9KOAYJIUT CUCTEMBI YIPABICHUS U AP.

YpoBeHs TOCYAapCTBEHHBIE CTPYKTYPHI;

9KOAyIUTA TpaHCHAIMOHAIBHBIE KOPIIOpALHH;
OTpacib (BUJ ACSITEIBHOCTH);
TeppuTOpHs (PETHOH);
MPEATIPHUSITHE

[To xapaxtepy MOJTBEPKAALOIINI;
CHCTEMHO-OpHEHTUPOBAHHBII;
0a3uPYIOMINICS HA PUCKE

O0BeMm KOMILICKCHBIH;

9KOAyIUTA TEMaTHUEeCKUI

Bpems MIEPBUYHBIH;

OCYILIECTBIIEHUS MTOBTOPSIFOIIUICS

[leproanuHOCTH MIEPUOANYECKHII;
HENepUOINYECKUN

Hannuue aymuTopckoro 3akiio- | aTTeCTOBaHHBIM;

YEeHUS HEaTTECTOBAHHBIN (IKONOTMUECKHI KOHCAITHHT)
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B/Obl SKONOIM’M4YECKOIo AYOUTA

Taxum 06p330M, pu ONpPCACIICHUHN MTapaMCTPOB 3KOJIOTMYCCKOIo ayiuTa HCO6XOZ[I/I—
MO NPUHUMATL BO BHUMAHUC TAKIKC PA3JIMYHBIC IMMOAXOAbI K OHNPCACICHUIO (bYHKLII/Iﬁ n
poin 5KoayauTa, (bOpMI/Ip}/'IOH_II/Ie KOHIOCHIIMU U MCTOJUKH, HAIIPABJICHHBIC Ha JOCTUKC-
HHUEC IIOCTABJICHHBIX 3aJa4 B obnactu OXpaHbl OKPY)KaIOH_Ieﬁ CpCAabl.

I[anLHeﬁmeMy HUCCICAOBAHUIO MOMJICKAT BOIIPOCHL KJ'IaCCI/I(l)I/IKaLII/II/I (1)YHKLII/H>’I 9KOJIO-
THYECKOro ayaura € HOBI/II_[I/II;’I BBIJICIICHHBIX BUJIOB 3KOAyIUTA.
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N —

[Mox apinpka .M. Buau ekonoriaHoro ayaury.

[IpoBeacHMI KPUTUYHHIA aHAI3 MIIXOAIB JO BU3HAYCHHS BHJIIB €KOJIOTIYHOTO ay/IH-
Ty 1 po3pobieHa knacudikamii exkoayaiTa mo OKpeMHX O3HaKax.

KimouoBi croBa: eKoNOriYHui ayauT, BUOM €KOayliTa, O3HaKH Kiacuikarii.

Pozharytskaya I.M. Types of ecological audit.
The critical analysis of approaches is conducted to determination of types of

ecological audit and developed to classification of ekoaudit on separate signs.
Key words: ecological audit, types of ekoaudit, signs of classification.

[oct ymuna B pepakmuro 10.06.2008 r.
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lNo3ayeHtok E.A.

SKONOIMYECKAS IKCMNEPTU3A N 3KONOMMYECKNN AYOUT KAK
NPEOMET rEO3KCMNEPTOJTOIMMNA

ABTOp BBICKAa3bIBACT CBOIO TOYKY 3pPEHHSI O HEOOXOJUMOCTH CTaHOBJICHHS HAyKH
AKCIEPTONIOTHU. DKCHEPTOIOTHS IO CTENEHW OOOIIECHUS Pa3HOPOTHOTO MaTepuaia BO
MHOTOM 1MO0O00OHA MPOTHOCTHKE. ECTh Bce OCHOBaHUS pacCMaTPHUBATh SKCIIEPTOJIOTHIO KaK
HOBYIO (bopmupyromyrocst Hayky. JlanpHeliliee pa3BUTHE TO3BOJIHMT COBEPIICHCTBOBATH
MEXaHW3M YCTOMYMBOTO Pa3BUTHS U COBEPIIEHCTBOBATH MPOIECCHl HOOC(hEeporeHesa.

KimoueBbie cnoBa: skomorudeckas dSKCIEPTU3a, dKCHEPTONOTHs, MPUPOAONOIb30Ba-
HHUE.

Ponp 3kcniepTHBIX METOJOB B COBPEMEHHBIX HAy4YHBIX MCCIEAOBAHUAX U NPUPOMIO-
MOJb30BAHUH BO3pAacTaer. DKCIEPTHBI METOJ PElICHHs Pa3IM4HbIX MPOOJIeM B JKU3HE-
JeATeIbHOCTH O00IecTBa BO3HUK € JpeBHOCTH. OH CyIIeCTBYeT, IMOXKalyH, CTOJIBKO,
CKOJIBKO CYILECTBYET LIMBHJIM30BaHHOE YeNOBeuecTBO. M mpuMeHsierca Tornaa, Korjna He
M3BECTHA NPHUYMHA COCTOSHHE, BO3HMKHOBEHUE WJIM pE3ydbTaT  pa3BUTUS TOTO WIH
WHOTO 00BEKTa, Ipolecca, Wi sBieHus. [IpruyrHa A CTOIb MPOYHOTO U HEOOXOIUMOTO
CYLIECTBOBAaHHUS 3KCIEPTHOIO METO/IA KPOETCSl B CBOMCTBAX CUCTEM, KOTOPBIE OKPY)KAIOT
YernoBeKa U CaMOM COLIMYME, B KOTOPOM JKMBET 4enoBeK. J[e1o B TOM, UTO B Pa3BUTHUHU
CIIOHBIX CHCTEM BCErJa €cTh JBa THIIa 3aBHUCHMOCTEH (IeTepMUHHPOBAHHBIE U CTOXAC-
THYECKUE) U 00s3aTeNIbHOE HAaMn4Ke OJioka HeonpeaeneHHocTH. [locnennuii, o0ycioBieH
MHOXECTBOM (paKTOPOB, B YACTHOCTH, JIMYHBIM HE3HAHHEM M HEMO3HAHOCTHIO 00BEKTa
HayKoH, HEMUHEHHBIM pa3BUTHEM CHUCTEMBI, TOCTIOACTBOM CTOXACTUYECKMX 3aKOHOMEPHO-
cTeil u ap.

CymHocth paboThl 3KcriepTa [0T naT. expertus, (ppaHi.expertise)}— ONBITHBII], 1O
obpazHomy BeipaxkeHuto A.UW.Jlydankuna (1992, ¢.167), "3axnrouaercs B JUArHOCTUKE
(omHO 3HaHWE UMEID, APYTOe MOITYYal0 aKTOM 3KCIIEPTHOrO HAONIONEHHS 1 3aKII0ueHus)".
Krnaccnyeckumu ryMaHUTapHBIMHU SKCIIEPTaMH OBbUTA OCHOBATENH TPEX MUPOBBIX PETUTUN
- Momuceii, Xpucroc, Myxammen, KOTOpbI€ alleIMpOBaId HE K "KinaccoBoMy', "cocioB-
HOMY'" UENOBEKY, @ K YEIOBEKY KOCMHUYECKOMY. ['yMaHUTapHBIMHM 3KCIIEPTaMH MOKHO
CUUTATb Typy B HOre, KOTOPbIE B CO3HAHUHM JIIOJCH OBUIM YeM-TO 3HAYUTEILHO OOJBIINM,
YEeM-TO, YTO MBI CEroJHs BKJIAJbIBaeM B CJIOBO "y4HTeNb", — OHH OBUIH, MIPEXIE BCETO,
HacTaBHUKaMH XH3HU. B cnaBSHCKHX rocyaapcTBax BeCeria CyIIECTBOBAIIM aBTOPUTETHI
MPaBEAHOCTH, K KOTOPBIM 0OpaIanch 3a COBETOM MMEHHO KaK K TyMaHUTapHBIM dKCIep-
TaM. OHHM MOTJIM OLIEHUTHh KOHKPETHYIO CHUTYAIlIO0 HE C TOUKH 3PEHMS CBOMX MJIM KIIaHO-
BBIX MHTEPECOB, a C TOYKM 3pPEHHUA BBICIIEH HPaBCTBEHHOCTU. [ 'yMaHWUTapHBIMU
9KCIEpPTaMHu BO BCE BeKa OBUIM MO3THI M MHCATENH, K CYyKACHUSIM KOTOPBIX HMPUCITYLIHBA-
JIUCB.
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Heo0xoauMocTh cTaHOBIEHUS HOBOW HAayKH SKCIEPTOJIOrMHM Oblla OTMEUEHA elle
IT.K.Kocmauersim (1981). DkcrepTonorus mo cTeneHu 0000IEeHUS pa3HOPOIHOTO MaTe-
pHasia BO MHOrOM IOZOOHO MPOrHOCTUKE. Teopus mociaeqHel yCnemHo copMUpoBaiach,
W OHa HaIlIa CBOE MECTO B CHCTEME HayK. DKCIEPTOJIOTHS H3ydaeT TEOPUIO0 U METOZIBI
9KCTEPTU3, BKJIIOYAs M ayIWT, KaK Pa3HOBHUIHOCTH AKCIIEPTHOIO BHUAA ACITEIHHOCTH.
OKCHEpTONOrus ~ WMEeT  CBOM  MPEANOCHUIKA  BO3HUKHOBEHHUS,  TEOPETHKO-
MHUPOBO33PEHYECKYIO OCHOBY, HCTOPUIO BONPOCA, MPEAMET 00BEKT, METOA, CKJIaJbIBato-
LIYIOCS KJIACCH(DMKALIMIO M Pa3BUTHE OTHACIBHBIX HAINPaBJICHUH, B YACTHOCTH, TAKHX Kak
9KOJIOTHYECKasl HKCIEPTH3a, IKOIOTUUCCKUI ayluT U APYrHe BUABI SKCIEPTH3, a TaKKe
MPAaKTUYECKYIO PEeaTH3aLuIo.

OkcnepTonorusi 6a3upyercs Ha HOBOM CHCTEMHO-CHHEPIeTHYECKOM MHUPOBO33PEHUN
C BKJIIOUEHHEM DJIEMEHTOB SHHONOTUH. CHCTEMHBIN MOAXO0 OPHUEHTHPYET, MPEKIE BCETO,
HAa IeJIOCTHOCTh, CHHEPTEeTUYECKUH - Ha HEIMHEHHOCTh U CAaMOOPTaHU3aLUI0. DHHOIOTH-
YeCKHi - Ha MH(POPMAIMOHHO-TIONIEBYIO cymHOCTh reocucteM (LlBeroc, 2000). Ux enuH-
CTBO /1210 BO3MOXKHOCTh 0003HAYUTh OCHOBHBIE IPUHLIUIIBI SKIEPTONIOTHH: CUCTEMHOCTD,
YHHUKaJIbHOCTb, KyMYJIITUBHOCTb, CHHEPTH3M, OIPAaHUYCHHS, COXPAHECHHUsS, HEYCTOMYH-
BOCTb, HEJIMHEHHOCTh Pa3BUTHS, HAJIMYME BEAYyLIEro IMpOLecca, caMOOpPTaHW30BaHHON
KPUTUYHOCTH, COTIIACOBAHOCTH, MAJIBIX BO3ACHCTBHN, HEIIOKAIILHOT'O B3aUMOACHCTBHA.

HoBbie areMeHTBI MHUPOBO33pEHHUST TO3BOJIMIIM BCKPHITH OCHOBHOM HEIOCTAaTOK pa-
LIUOHANBHON MapaJuTrMbl MPUPOIOIIONB30BAHUS, a UMEHHO - HapyIIeHHE TPOLIECCOB ca-
Moperyasiunyd — JaHamadTHOW  cdepbl, mpexae Bcero 3a  CUeT  JUrpajalyu
cpenoobpa3yonmx reocucteM. [laHHYIO mapaaurMy 3aMeHsieT KoaJanTHBHAs (aJanTHB-
Hasl) mapagurMa npupoaonoiabp3oBanus). CymHOCTh KOaJalTHBHON MapaaurMbl IPUPOIO-
MOJIB30BAHUS 3aKIIOYACTCSl B TAKOW OpPTraHU3allid TEPPUTOPUHU, NMPH KOTOPOH pErHOH
(yHKIMOHUPOBAl OBl Kak IeJIOCTHAsl YCTOMYMBAas CHUCTEMa, I/Ie XO3SMCTBEHHAs! MOJICHC-
TeMa COTJacoBaHa C MPUPOAHOW MO MPUHIHUITY COBMECTUMOCTH KOMIIOHEHTOB MPHUPOJIBI
ecrectBeHHOro nanamadTa. KoamantueHast mapagurma 0osee MOJIHO COOTBETCBYET MPO-
eccy HoocepeHeza U ¢ 3TOM TOYKH 3PEHHs €ro MOXKHO paccMaTpUBATh KaK COCTOSHHE
reorpaduyeckoil 000JI0UYKH, KOTOPOE XapaKTepu3yeTcs COIrNIACOBAaHHBIM pa3BUTHEM 00-
LIECTBA C HBOJIOLMOHHBIM IPOLECCOM CaMOOPTaHU3aINU TPHPOIBI.

HavanbHbI 5Tanm ocymiecTBICHHs KOaJAaNTHBHOW MapaJurMbl JAOIKEH COCTOSATH B
MepeBoJe  COBPEMEHHOI'0  NPUPOMAONONB30BAHMS €  JKECTKOH  HOPMAaTHBHO-
KOHTPOJNHPYIOIIEH OCHOBHI Ha HayYHO-HCCIIEAOBATEIbCKYIO. DKCIIEPTHBIE BUIBI JESTEIb-
HOCTH, SBJISIETCSI 3JIEMEHTOM HOBOM CHCTEMBI C HCCIEAOBATEIbCKUMHU (YHKIUSIMH, Ha-
MpaBJIeHbl YCTOWYMBOE Pa3BUTHE PErHOHA.

KpanuduuupoBanHsie SKCHEPTH3B MO3BOIMIN B psAAe CTpaH KOPEHHBIM 00pa3zoM
YIYYIIUTD SKOJIOTHYECKYI0 00CTaHOBKY. JKCIIEpTH3a KaK METOA MPOTrHO3a M KOHTPONIA B
OONBIIMHCTBE CTpaH MHUpPa BO3BEICHA B PaHT 3aKOHAa M 0OeCHeueHa COOTBETCTBYIOIIEH
HOPMAaTUBHOM 0a30H, KOTOpas WIpacT Ba)KHEHIIYI0 POJib B CHCTEME peryaupOBaHUs
(YHKUMOHUPOBAHUS U Pa3BUTUS IPHPOJHO-XO3IHCTBECHHBIX CHCTEM.

BriepBrie skonoruueckas skcneptusa (33) Obua y3akoneHa B Anonun (1965), 3atem
B CIIIA (1969), B Kanage (1973), 8 ®PI" (1975), Bo ®pannun, Upnanauu, Mcnanum
(1976), 8 Hunepnaunax (1977). B nauane 80-x ronoB oHa Obl1a 3aKOHOAATEIIBHO PUHSATA
B 17 crpanax 3anaga. B O6piBruem CCCP DD Ha ypoBHe moapa3zzaeneHus [ ockoMpupoast
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ocymecTisuiack ¢ 1988 r. B Ykpaune nposeneHue 93 cTaHOBUTCS 0053aTEIIEHBIM TIOCIE
npuHATHS 3aKkoHa YkpauHbl "OO oxpaHe okpysxatomeld mpupoaHoi cpeast” B 1991 1. C
W3MEHEHUSIMH U JOMONHEHUsAMH, onyOonukoBaHHbEIMU 01.10.1996r., 3TOT 3aKOH COOEPKUT
paszen "Dkomoruueckas dSKcrepTusa’’, TIe OnpeesieHbl 00bEKThI, U 3a1auu D0, OpraHbI
€e OCYIIECTBICHUS, YCTAaHOBICHBI 0053aTEFHOCTD BBIIIOJHEHUS 3aKII0UEHUI rocyaapcT-
BEHHOI HKOJIOrMYECKOM 3KCIIEPTU3bl M PaBO MpoBeAcHUs oOmecTBeHHONH. B 1995 r. BbI-
mien 3akoH YkpauHbl "llpo ekomoriuny skcmepTtusy". Pa3zpaboraH psa MeTOIUYECKHX
pexoMeH aruii mo npoeeneHuto 90 (Meroauredeckue ykaszanus. .., 1990, Meroqudeckue
pexoMeHganmu..., 1992 u np.). B Hacrosmee Bpems Oiaronaps 3aKOHONATEIEHBIM aKTaM
aKTUBHO pa3BHBaeTcs DD KakK BHJl TOCYJapCTBEHHOW HAyYHO-TIPAKTUYECKOH AesTenbHO-
CTH, OCYLIECTBIIIEMBIH MOJpa3ieNeHnIMI MHHUCTEPCTBA 3KONOTUH M OXPaHbl MPHUPOJ-
HBIX PECYpPCOB Y KpauHBI.

B aHTTOSA3BIYHBIX CTpaHaX NPUMEHSETCS TEPMHUH «IKOJOTHYECKOe ayAupoOBaHue» (0T
nat. audientia - ciaymaHue), XOTS U Ha3bIBaeTCs OLCHKON BO3ACHCTBHSA Ha OKPYKAIOUIYIO
cpendy, T.K. COOTBETCTBYIOIIMIA TepMUH - "environmental impact assessment" ¢ 100aBKOM
"... decision analysis", CIMIIKOM AOCIOBHO IE€peBEACHHBIN C aHTIMICKOrO SI3bIKa, TIEPBO-
HavaJIbHO OBUT BOCHPUHSAT HAIIMMHU CHEHUAINCTaMU KaK OLIGHKA BO3ACHCTBUU Ha OKpY-
xaromryto cpeny (OBOC), kacaromasicst TOIbKO CTaHH MPOSKTUPOBaHHUSL.

upokoe pa3BuTHEe mpHoOperaer oOIiecTBeHHass D3I, 0cOOEHHO B 3apyOeKHBIX
crpanax: CIIA (Huxonac u ap.,1990), Anonun (Segawa, 1992), 'epmanun. Pazpabatbi-
BalOTCSA MpHUEMBI opranm3anuu odiiectBeHHo DD (['puropos, 1976, Xomynepa u np.,
1997). B Ykpaune obmecrBennast O30 BBeneHa "[lonoxkeHrneM 0 BHEBEJOMCTBEHHOW Ha-
YYHO-TEXHHUYECKOW M dKOJIorndeckoit sxcneptuse” (1989). B mocnenHee BpeMs ee poib
HECKOJIBKO yMeHbIMiIack. OcoOEHHO 3TO MPOSBHIIOCH MOCIE YHpPa3THEHUS! OOIIECTBEH-
HOU CIIeNHMaJIN3UPOBAHHON SKOJOTMYECKOM 3KCIEPTU3bI KaK 00s3aTeNbHOM, OCYIECTB-
JSIeMOM CTeMATM3UPOBaHHBIME CTPYKTYPaMH C IIPaBOM Ha €€ IMpoBeJeHuE (B YaCTHOCTH,
Hay4YHO-TeXHUYECKMMH obO1ectBaMu). Jlo 1995 r. Tonbko mocie ocymiecTBieHus oore-
CTBEHHOH DKOJIOTMYECKOM OKCIEePTU3bl, 0E3yCIOBHO, Ha PsLy ¢ roCyJapCTBEHHOH, OT-
KpbIBajoch (uHaHCHpoBaHHE OOBekTa. B HacTosmiee Bpemsi OOILIECTBEHHOE MHEHHE
OCTaeTcsi BO MHOI'OM IIACCUBHBIM B OTJIMYHE OT Psiia 3apyOEKHBIX CTpaH, IIe Poib o01e-
CTBEHHOCTH M p00OTa ¢ Hell CTaHOBUTCS BeAyLIMMH dyieMeHToM D3. Hanpumep, B 1lIBeii-
Hapuu mocie pa3paboTKu MPOEKTa Kakoro-mmbo oOBeKTa Kpaco4HO OQOpMIICHHBIC
MaTepHuaibl 0 OOBEKTY MoMydyaeT KaXKIbIld >KUTENb OOLIMHBI HA TEPPUTOPHH, KOTOPOH
MPOEKTUPYETCS CTPOUTEIBCTBO M TOJIBKO 1ocie coOpanus OOIIMHBI C 0100pEHUEM CTPOH-
TENNbCTBA BO3MOYKHA €T0 pean3anysl.

Bompoc o  1menecoobpazHocTH — reorpaduyeckoil  MHCHIEKUMH  MPHPOAHO-
XO3AMCTBEHHBIX CHUCTEM B LEISAX OXpPaHbl IMPHUPOABI M PALMOHAIBHOIO HCIOJIB30BaHUS
NPHUPOAHBIX pecypcoB BrepBble 00o3Haumn B.b.Couasa (1976). [IpobnemaTuky reorpa-
(uvecKoi 3KCTIepPTU3bl OH BUJE B BBISIBICHUH C Teorpadpuyeckux MO3ULUN JOCTOMHCTB U
HEIOCTaTKOB MTPOEKTHBIX U MJIAHOBBIX PELIEHUH.

B npanpHeiimem pa3BUTHE TIPENCTaBICHUN O reorpaduueckol 3KCIEpTH3E HICT B
JBYX HECKOJBKO OTJIMYHBIX HalpaBlieHHUAX. Y CIIOBHO HA30BEM MX CHOMPCKOW U MOCKOB-
ckoit mkonamu. Bo rimaee nepBoii crout K.I1.Kocmauer. OH TOBOPUT O reorpaduieckoi
JKCIEepTU3E U, 0a3upysch HA yueTe 0COOCHHOCTEH pernoHa, CBOAUT €€ K MPOBEPKE MOHS-
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TUHHON M HOPMATHBHOW 0a3bl TEPPUTOPUANBHOW OpTraHW3allMyd MPOHM3BOACTBA. B sTOoM
HaTpaBJICHUH Pa3BUBAIOTCS METOAWYECKUE MPHUEMBI KCIEPTU3bl KauecTBa MH(opManun
(Kocmaues, 1976, 1977, 1981, 1984). K.I1.KocmaueB moka3bIBaeT, 4TO MPSMON TIEPEHOC
MOHATHA U HOPM, MPUHATHIX A5 eBponeiickoil yactu CCCP, Bexer x ommOKaM mpH uc-
MOJB30BAHUH UX B ycnoBusix Cubupu.

[IpencraButenu mockoBckoi mkonsl T.B.3BonkoBa, A.B.[lonuesa, JI.K.Ka3axos,
H.®.I'na3oBckuil U ap. pa3BUBAIOT MpEACTaBIEHHE O reorpamyuecKoil dKCIepTH3E Kak
OLIGHKE BO3ACHCTBHI XO35ICTBEHHBIX 00BEKTOB Ha YENOBEKa M OKPYKAIOIIYIO Cpeny. 3a
WCXOMHOE MOHATHE OHU MPHHUMAIOT "IKONOTMYECKYIO0 3KCIEepPTH3Y' M, UCXOIS U3 3TOrO,
BIIEPBBIC TOBOPAT O reorpadguueckoM 000CHOBaHUH DKOIOTMYECKUX dKcrepTus (JoHueBa
u gap., 1983, Teorpaduueckoe obocuoBanue ..., 1985). Ilom 33, mo MHeHHIo
T.B.3BonkoBoii (I'eorpaduueckoe obocHOBaHUE..., 1985, ¢.3), cneqyer moHUMATh "OICH-
Ky BO3JCHCTBUS MPOEKTHPYEMBIX XO3SHCTBEHHBIX O0BEKTOB HA OMOJIOrMYECKYIO COCTaB-
nsitoIyto reorpaduueckoi cpensl”. Takoe moHHMaHue DD TakkKe AOCTATOYHO Y3KO (He
YUUTBIBAIOTCSA Ipyrue TUIbl cpen). K Tomy e Omonoruyeckas COCTaBIAIOUIAs MPHPOI-
HOU Cpebl He YTOUHEHa: TO JIM 3TO OMOJIOTHYECKUE KOMIUIEKCHI, TO JIN COCTOSTHUE CPEbl.
Tem He MeHee, peacTaBieHne 00 DD Kak OIEHKE BO3JEHCTBHUI XO03SHCTBEHHBIX 00BCK-
TOB Ha CpeAy OOMTaHUs YeloBeKa M OMOTHl B MOCKOBCKOH IIKOJIE MIMPOKO PpacIpoCTpaHe-
HO.

O6e mIKOMBI 3aJI0KUIIN B pa3BUTHE reorpauueckoil SKCIepTH3HI 1Ba HAIIPAaBIICHUS:
cuOupckas - u3ydeHue reorpadguueckux 0cobeHHOCTEeH TepPUTOPHUH, T.€. cyry0o reorpa-
(UYeCKHil acleKT, MOCKOBCKasl - T€0IKOJOTHYECKHH: M3YYeHUE BO3JCUCTBHS XO3SHCT-
BEHHOTo O00OBEKTa Ha cpeny, Ha 0Oa3e yuera TreorpadUyecKux 3aKOHOMEPHOCTEH.
Bo3MOXXHO, TIOTOMY CTOPOHHHMKH TepMHHa '"SKoJormueckas skcreptu3a’ (3BOHKOBA,
1987, 1990, 3BoHKOBa, JIpsikOHOB, 1992, ['ma3zoBckuii, 1991 u np.) B AampHEHIIIEM ITUPOKO
yIoTpeOiIsiIoT TepMHH ""9KoNoro-reorpaduyeckas skcrepTusa’.

PasBute O3 uzmer nmo AByM HampaBieHusM. C OJHOM CTOPOHBI, IO OTPacCIEBBIM
HayKaM C HCIOJNBb30BaHUEM pa3Ho00pa3Hs TEPMHHOJIOTHH: dKoJoro-skonomudeckas (I'o-
ny6, Komocaunmn, 1987, I'oBopomko, 1987), skonoro-uopmatuBHas (Ilerpos, 1996),
reorpaduueckass  (bepywamBunu, Anumcumos, bBpatkos, 1991), nangmadTHO-
skonoruueckas (Ilernmmn, 2005) u ap. C npyroil cTOPOHBI, pa3BUTHE IKCIIEPTH3 HAET TI0
BHJIaM MPHUPOONONB30BaHMA: O3 pa3MeIIeHUsI KPYIHBIX MPOMBIIIIEHHBIX KOMIIJIEKCOB
([lonuera, 2002), mpoektoB ropoaos (3Bonkosa, 1987, ['oBopymiko, 1990), 3emienons3o-
Banus (Kouypos, MBanoB 1987), ruaponorenumana mansix pek (3aiines, Kpyxamuh,
Mapkyc, 1988), Bogoxo3siicTBeHHBIX 00bekTOB (BuHorpamos, 1991), nopoxxHOro crpou-
tenscTBa (bepyuamBunmu, AnucumoB, bpatkos, 1991), Boennbix oowvektoB (I[laBnuxuH,
1991) u gp. Ilocnenuue ronapl XapakTepHU3YIOTCA aKTHBH3alMed padOT MOCBALICHHBIX
KOMIUIEKCHOM sKonmoruueckoit skcneptuse (JIu, 1995, Byke, ®omun, 1999, Uepn u np.,
2001, psixonos, [JonueBa, 2002) u ap.

DKoJornuyecKas dKCIepTH3a TEPPUTOPUIl OTIMYaeTCs CBOCH CIenU(pUKON M Xapak-
TepHa AJsl MHOXKECTBa 00BEKTOB MPUPOIOIOIL30BaHMsA. Ha 3TOM OCHOBaHMM OHA BbIjie-
JeTCS B OCOOBIA BHJ W Ha3BaeTCs T'€O3KOIOrHueckoil skcmeptuzoi (I'93). Tepmun
npunagnexut B.C. [IpeoOpaxenckomy (1988), ncnons3oBanca A.A. Tumkossim (1991),
K.H. IpsxonoBsiM, A.B. JlonueBoit (2002). Teopernueckue W METOAWYECKHE OCHOBBI
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I'D3 paszpadoransl E.A. Tlozauentok (1999, 2003). B nactosmiee Bpems 93 moxkHO pac-
CMaTPUBAaTh C HECKOJIBKUX MO3UIMHI: KaK HOBBIM HayYHO-TIPAKTUYECKUI BUJ SKCIIEPTHOU
JESTENBHOCTU B paMKax D3J; KaK METOJ MCCICIOBAHUA U MPUHSATHUS pELICHUN B ciydae
CIIOKHBIX CHTYyaIlMid, BRI3BAHHBIX MPUPOTHBIMU M aHTPOIIOT'CHHBIMU (DaKTOpaMu; KakK pas3-
JISIT DKCIIEPTOIOTHH - HOBOTO HAYYHOT'O HAIMPABJICHUSI KOHCTPYKTUBHOM reorpaduu.

Kak HayuHO-mpakTHuecKkuil BUJ AeaTenbHOCTH '3 — cocTaBHas 4acTh SKOJIOTHYE-
CKOM sKcnepTu3bl (D3), W HampaBlicHA HA MEXIUCIUIUIMHAPHYIO OIICHKY IIETOCTHOTO
nporecca (yHKIIMOHUPOBAHUS — MPHPOTHO-XO3IHCTBEHHOW TEPPUTOPHAIBHON CHUCTEMBI
(ITXTC), ¢ uenpro HAXOXKJCHHS MEXaHU3Ma KOQJalTUBHOTO COBMEIICHHUS XO3SHCTBEHHOM
MOJICUCTEMBI ¢ pupoHoi, a Take Beer [IXTC ¢ okpyxatoiieit ee cpenoi.

B pasButhix ctpanax yxe 20 - 30 JeT oCcyIIeCTBISIETCS YKOIOTHYECKUN ayauT. s
YKpauHBI 3TO MOHATUE SBJSETCS OTHOCUTEIBHO HOBBIM. B mepeBojie 3KOIOrudeckuii ay-
JUT O3HAYaeT ‘“‘IKOJIOTMYECKOe 00CIeAOBaHUE”, “IKOJOTHUSCKU 0030p”. DKOayauT IO
MEXKyHAPOJIHBIM CTaHAAPTAM SIBJISIETCS HEOOXOIWMBIM BHJOM JEATEILHOCTU TPH pas-
JUYHOTO POJAa HMHBECTUIUAX, OLIEHKOM CTOMMOCTH MPUBATU3UPYEMBIX MPEANPUITHH,
MapKETHHTOBBIX HCCIICIOBAHUI KOHKYPEHTOCIIOCOOHOCTH NMPpOoayKinu u Jp. CTaHOBICHUE
PBIHOYHBIX OTHOIICHHH TPEOYIOT BHEAPEHUS IKOJIOTMUECKOT0 ayAnuTa.

3a pyOe:KOM SKOayIUT MPOBOAMUTCS CIEIUATBLHBIMU (PUPMaMH, KOTOPHIC BCECTOPOH-
HE HM3YYaloT NEATENbHOCTh MPEANPUITHS, HAUMHAs C HUCTOPUU €ro craHoBieHus. OH
BKJIIOYAET HE TOJBKO OLICHKY PKOJIOTMUYECKOr'0 COCTOSHUS MPEANPUITHS U ONpeneacHus
OTKJIOHGHUSI €ro JEATENbHOCTH OT HOPM, HO M aHalu3 TEXHOJOTHH, (HHAHCOBO-
SKOHOMHUYECKOH C(ephl C TAaKOW METbI0, YTOOBI YBETHYHTD MPUOBLTH MPEIIPUITAS U YOe-
peUb €ro OT CUCTEMBI BOBMOXKHBIX IITPa)OB, B CBA3H C HAPYIICHUEM SKOJIOTHYECKUX 3a-
KOHO/IaTeIbCTB.

DKOayAUT OLICHUBAET JIEATEIbHOCTD MPEINPHUATUS C TOUYKUA 3PEHUS HHTEPECOB CaMO-
T'O TPEATIPUATHS, MOBBIIIAS er0 KOHKYPEHTOCIIOCOOHOCTh W MHBECTUITMOHHYIO MTPHUBIICKA-
TEIBHOCTh, a TaKXe OI[CHUBACTCA DJKOJOrMYecKas J(PQPEKTHBHOCTh YIPABICHUS
MPEANPUATUEM C LIENIbI0 COXPAHEHUS OKpYyXkaroleil cpeabl. B sxoayauTe mpou3BoaCTBECH-
HUKH 3aWHTEPECOBAHBI, YTO HE BCErja ObIBACT MPU OCYIIECTBICHUN 3KOJIOTHYECKOH DKC-
MEPTU3bI, TaK KaK OHA, B OOJBIIMHCTBE CIy4acB, B OCHOBY PEryIHpPOBaHUS OTHOIICHHUI
CTaBUT MTpadbl U 3aNPEThl. DKOJOTHUYCSCKUN ayTUT OPraHU3yeTCs 10 WHUIMATUBE PYKO-
BOJIUTEINS WU BJIAJIENbIIa 00BEKTa M HOCHT XapaKTep SKOJIIOTHYECKOT0 CAMOKOHTPOJIS UITH
SKOJIOTUYECKOU CaMOOLICHKH.

OKOJTOTUYECKUN ayIUT BBHIMIOIHSETCS HE3aBUCHUMO OT SKOJIOTMYECKOW DKCIEPTHU3HL.
OH nOpoBOIUTCS CHEHHATU3UPOBAHHBIMU AyJUTOPCKUMH OpraHU3aLMUSIMHU, UMEIOUUMU
COOTBETCTBYIOIIMI KBaTM(PHUKALMOHHBIN cepTUdHKAT (uueH3uio). B Ykpanne Beixox 24
utoHs 2004 r. 3akoHa Ykpaussl “IIpo exonoriynuii ayaut” akKTUBHO CTUMYJIUPYET ayau-
TOPCKYIO ACATEIBHOCTh, HO €r0 Pa3BUTHE JICIO OYAYIIEro, B OTIUYHE OT YKOHOMHUYECKOTO
ayauTa.

OOBEKTOM 3KCIEPTOIOTHH SABISIOTCS Pa3IMYHBIC BUIBI XO3SHCTBEHHON NESTEIBHO-
CTH, a IPEAMET UCCIENOBAHUS - MSKIUCIUILIMHAPHAS OLICHKA 3TUX BUAOB ACATECILHOCTU
C TOYKHU 3PEHUS UX COOTBETCTBUS YCTOMUMBOMY Pa3BUTHUIO PETHOHA.
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dopma peannuzannu TEOPETHUKO-METOANYECKUX MOMOKEHUN SKCIEPTONOTUU: Pa3Iny-
HOT'O POZA KCIIEPTHBIC U ayJUTOPCKUE HAYIHO-TIPAKTUYECKUI BUIBI JEATEIBLHOCTU (KO-
JIOTHYECKUE U ayIUTOPCKUE YUpexaeHHs, GUPMBI U JIp.).

O61miecTBO BO BTOpO# mojioBUHE XX B. XapaKTepHU3yeTcss MHTCHCUBHOM TeXHU3aen
B3aMMOJICUCTBHS YEIOBEKa W MPUPOABI M CO3JAaHHEM OONBUIMX CIOXKHBIX HPUPOAHO-
XO3SHCTBEHHBIX CHCTEM C HEONpeeleHHBIM MOBEACHUEM. B 3THX YCIOBHSIX TpaaWuLHOH-
HbIC M HOBEHIIME METOABI HCCICAOBAaHMS, BKIIOYas KOMIBIOTEPHBIC, HE MO3BOJSIOT Ha
COBPEMEHHOM YPOBHE 3HAHHUIl YBEPEHHO MPOTHO3MPOBATH Pa3BUTHE CHCTEMBI "MIpUpoaa-
xo341cTBO". Bee 3T0 onpeaenio mupoKkoe NpUMEHEHHE 3KCIIEPTHBIX METOAO0B HCCIENO0-
BaHUS MPU MOKUCKE IMyTeH ONTHMAJIBHOIO Pa3BUTHS CUCTEMBI "TpHpoaa-o0IIecTBo" Kak B
paMKax OTHENBHBIX TOCYIAapCTB M UX PErMOHOB, TaK W B TNo0ainbHOM acnekrte. [Ipu npu-
HATHUM pEUIeHWH 10 YNPaBJICHUIO OOIIECTBOM BO3HUKJIA HACTOSTEIbHAs MOTPEOHOCTH
npuberatb K MHEHUIO YUEHBIX U CIIELHATUCTOB, OPOPMIICHHOMY B BUJIE SKCIIEPTHBIX MPO-
THO30B M OLICHOK.

OcHOBY MeTofa SKCHEPTHHIX OLEHOK 3alokwin Jlenpduiickue opakyiasl (Kpersl
xpama AmnojuioHa y noaHoxus . [laprac B I'perun), koropsie 00HapOAOBaIH MpeacKasa-
HUS TIOCJIE 03HAKOMJICHHS BCEX YJIEHOB COBETa C 0OCTOSTENLCTBAMH /€A U TIIATEBHOTO
o0cyxaeHust Ha coBeTe Nenbuiickux Myapeuos. [Ipu NpUHATHH pelIeHN OHU MOJIB30-
BAJINCh CHUCTEMOM MpaBWJI, K KOTOPBIM, HAlpUMeEp, OTHOCHIIKCH: "XOpOIIO BO BCEM CO-
omonate mepy", "Huuero cnumkom", "[lo3naii camoro ceds”, "Bce Hanepen o0xymaii" u
ap. B Hacrosmiee BpeMsi OIMH U3 METOJIOB KOJUIEKTUBHOTO OOCYKACHUS U COTIaCOBAaHUS
pa3IMYHBIX MHEHHH NONXy4Ynn Ha3zBaHue Merona Jlenbdu. Pazsutue skcneprHOro merozaa
LIJIO0 CHHU3Y, OT MoTpebHOoCTel mpakTHKH. [1osBUIOCH OOJNBIIOE YUCTIO TUIOB, KIACCOB U
BHJIOB dKcIiepTU3 U 0K0s10 300 METOI0B SKCIIEPTHBIX OLIEHOK.

Kak orMeuanocs BbllIe, CJI0KHBIE CHCTEMBI, TPEOYIOLIIE IKCIIEPTHHIX PEIICHHMH, pa3-
BUBAIOTCSI MOJ BIMSHUEM TPEX TUMOB (PaKTOPOB: JAETEPMHUHUPOBAHHBIC, CTOXAaCTHYECKUE
U HeomnpenaeneHHbIe. HeonpeneneHHocTh - CHCTEMHOE CBONCTBO, MOJApa3yMeBaloliee He-
BO3MOXKHOCTh HMCYEPIIBIBAIOIIET0 OTOOPa)KEHUsSI CIOKHBIX HPUPONHBIX W IMPHPOIAHO-
COLMaNbHBIX cucTteM. Jlisi HeompeneneHHbIX (pakTOpOB MPUMEPHO M3BECTHA TOJIBKO 00-
JacTh BO3MOKHBIX 3HaueHHH. C y4yeroM ykazaHHBIX (PakTOpOB SKCHEpTHAsA 3anada ¢Gop-
MYJHpYeTcs CleqyIoUMM 00pa3oM: MpH 3aJaHHBIX 3HAUYEHHSX JAeTePMHHUPOBAHHBIX
¢daktopoB Al.., Ai.., Ap, BEepOATHOCTHBIX (PAKTOPOB C M3BECTHBIM pacipeaencHuem Bl..,
Bi.., Bn u ¢ yuerom HeonpeneneHusix ¢paxropos X1.., Xi.., Xk, HaiiTH onTUManbHOE 3HA-
yerue Yl1.., Yi.., Ym u3 obmactu Qye.., QYJ.., QYM. IlogoGHbie 3amauu, coaepkaime
Tpu 0JI0Ka, XapaKTepu3yeMble pa3HBIMU YCIOBHSMHUH, B TOM YHCIE OJOKOM HeoIpere-
JICHHCTH, U SBISIOTCA 00BbEKTaMH SKCIIEPTHOT'O METO/Ia MCCICAOBAHUSL.

Ha navansHOM 3Tane opMUpoBaHUs TEOPUU M METOJOJIOTUU IKCIIECPTOJIOTHH BaX-
HOE 3HaUeHHE UMeeT Kiaccudukanus skcneptus. Kinaccudukanueit skcnepTus, B TOH Win
WHOH ctenenu, 3aHuManuck B.A.Jlucnunnn (1977), B.A.I'openos (1982), I".Teitn (1971),
H.®.I'mazosckuti (1991) u ap., TeM He MEHEe, K HACTOSIIEMY BPEMEHU HE CO3JIaHO 00IIle-
MpHU3HAHHOHN KiIacCHu(PUKAaMOHHOH cucTembl. [Ipu3HaBas SKCHepTU3y HAYYHBIM METOIO0M
W YYUTHIBas CBSI3b DKCIEPTHU3 C ONPEIACTICHHBIMH CTOPOHAMH YEIOBEYECKON IesTeNbHO-
CTH, MOKHO YTBEP)KIATbh, YTO KOJUYECTBO UX THIIOB OyIET COOTBETCTBOBATH KOJIMUYECTBY
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Hay4YHBIX HampasiieHu#. [IpuMepHoe 000CHOBaHWE HANPABICHHUN Pa3BUTHS TaKOW Kiiac-
cu(UKaLUU MPUBEACHO B Tao0m. 1.

Teoperuko-mMeToauueckas 0aza KCIEPTOIOTUU UMEET crienn UKy B 3aBUCUMOCTHU OT
TUTIA JKCHEPTH3 U ayauta. Hampumep, reo3KOIOTHYECKHE DKCIEPTU3bl 0a3upyroTcs Ha
CHHTE3€ MOJIOKEHUN 3KCTIepTonoruu, skonoruu u reorpaduu ([lozauenrok, 1999, 2003).
OcHoOBHas 3aj1auya METOIMKH 3KOJIOTMYECKON IKCIIEPTH3bI M IKOAYIUTa COCTOHUT B aHAJIMU-
3¢ (OLIEHKE) MEXaHW3Ma KOaJanTanru (CTeleHn COBMECTUMOCTH XO3IHCTBEHHOW MOJICHC-
TEMBI C MPUPOAHON). B 1enom oleHka MexaHW3Ma KoaJalTaluu 0a3upyercs Ha Tpex
COCTaBHBIX YACTSAX: COBMECTHMOCTh B MpeeiaxX IOPUAMYSCKUX TpaHUIl 00BhEKTa, COBMEC-
TUMOCTh 00BekTa [0 co cpemoii u aHanm3 cpenoo0pa3yrIuX CBONCTB KaK OJHOTO U3
YCIIOBHI yCTOMYMBOTO pa3BUTHsS pernoHa. KoHKpeTHas peanmu3aiius MeXxaHu3Ma Koajari-
Talliu 3aBUCHUT, BO-TIEPBBIX, OT (DYHKIMOHAIHLHOTO THUMA 3KCIEPTHU3bl (MOHO(DYHKIINO-
HaJbHOT0 — HOPMAaTHBHO-KOHTPOJIBHOT0, TUATHOCTUYECKOT0, OI[ECHOYHOT'0, TIPOTHO3HOTO,
KOH(UIMKTHOTO; U TONH(PYHKIHOHAILHOTO — Pa3JHMYHBIX BAPUAHTOB CHUHTE3a MOHO-
(hyHKITMOHATBHBIX). BO-BTOPHIX, OT TEPPUTOPHATBHOrO THIIA OpraHu3anuu o0bekTa ['90.
B nanHOM cityuae oT pa3mMepoB 00bekTa (JIOKaIBHBIHN, perHOHATBHBIN ), & TAKXKE OT (DOPMBI
TEPPUTOPHAILHON OpPTaHM3aIMU: 0acCelH PEKH, aJMUHUCTPATHBHAS TEPPUTOPUS, PETHOH
Y BUJa 00BEKTa IKCIIEPTHOMN EATEILHOCTH.

Tabnuua 1. HanpaBnenus pa3BuTHs KNacCH(PUKALUN SKCIIEPTU3

Knaccudu-
Ne OcnoBanue kiac- | [Ipumepsl knaccu(UKaMOHHBIX KaTe-
Ne i/t KarlHOHHEIC cuduKaun ropui
HaIpaBJICHUS
1 2 3 4
1 Opranmzanu- | YpoBeHb opra- | MexrocygapcTBEHHBIE
OHHOE HU3aLUN roCyAapCTBEHHbBIC
001IeCTBEHHBIE
BEJIOMCTBEHHBIE
VYposens mnpopa- | [lepBuuHnsie
00TKH TIOBTOPHBIC
®dopma [TocrosinHbIC
BpEMEHHEIE
BH/JI TOCY/JapCTBEHHOI e TENBHOCTH
2 HesarensHoe | Bux  ReATenbHO- | Meroy npHHATHS pelleHH
CTH Hay4YHOE UCCIEIOBAHNUE
3 OO0OBekTHOE Peanbable 00bek- | [IpupomaHO-X03sICTBEHHBIC
Thl  TPUPOAHO- | TEXHUUYECCKHUE
XO3S-CTBEHHBIX | MH(QOPMAIMOHHBIE
U COIMANBHBIX | COIMAIILHBIC
CHCTEM ¢duznueckue
Martepuansl, XuMuueckue
BEIIECTBA U Jp. 0aKTepHOJIOTHYECKHE
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[IpoekTsl 1 mpo-
rpaMMBbl  pa3BU-
TUSI ~ TPUPOIHO-
XO3AUCTBEH-HBIX
U COLMaJIbHBIX
CHUCTEM

BI/I)_'[I:I HpHpOI{HO—XOBHﬁCTBeHHBIX n
coMaJIbHBIX CHCTCM, HOOKYMCHTAIWA
10 CO3JaHHUIO HOBOM TCXHHUKH, TCXHO-
HOFHP’I, MaTCpuaioB, BEHICCTB U Jp.

4 MupoBos-
3pEHYECKOe

(ypoBHH
pednexcumn)

dopma oTpaxe-
HUSI 3HAHUH

EcrecTBenHOHAy4HAS:
THIPOJIOTHYECKast
reoNIornyecKast
reorpaduueckas
METEopOIOrnyecKast
MeINKO-OHOIoTHIecKast
TEXHOJIOrn4YecKast
WHKEHEPHO-CTPOUTEIbHAS
9KOJIOTHYECKAs
T€0dKOJIOTHYECcKast
ConueranbHasi:
MOJUTHYECKAS
COLIOJIOTHYECKast
SKOHOMHUYECKas
IOpUITYecKast
COLIMANTBHO-OKOJIOTHUECKast
I'ymanuTapHas:
¢dunocodekast
¢unocodcko-aHTpOIIOIOrHYECKas
Hoonoruueckas:
TpaHCICHICHTATbHAS
MHCTHYECKAs
acTpONIOTHYecKas

YpoBens  otpa-
>KEHUS 3HAHUN

MOHOI{I/ICHI/IHHHHapHaH MEXIUCTUII-
JIMHApHAasA

5 OyHKIMO-
HaJIbHOE

OcHoBHas 3anga-
Ya, BBIIOJIHsIEMAs
AKCIEPTHBIMH
HCCIIEN0BaHUIMHI

MoHo¢ yHKIHOHAIbHAS:
KOHTPOJbHAS
OLICHOYHAS
JMarHOCTHYECKast
MPOTHO3HAS
KOH(IIMKTHAS
[NomudyHKMOHaNBHAS:
MPOTHO3HO-UAarHOCTUYECKas
KOHTPOJIBHO-OLIEHOYHAS
OLICHOYHO-IIPOrHO3HO-
JIMAarHOCTHYECKasi

Kputeprem xoaganTHBHOCTH TEPPUTOPUH B TMpeaenax pedyHoro OacceifHa sBiseTcs
KauecTBO BOJIHBIX pecypcoB. [IpHunMHYy MX HH3KOro KadecTBa BUAMM, NPEXIE BCEro, B
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TEeppPUTOpHAIILHON opranu3anuu OacceiiHa. [IpuopuTeTHble HaNpaBleHUS — HAJTHYHE BO-
JOOXpaHHBIX 30H PEK M BOIOXPaHWIHLI, TPUOPESKHO-3AIIUTHBIX MOJIOC MOpsi, OydepHbIX
30H 3alIOBEIHBIX TEPPUTOPHI, MPUTOPOJHBIX 30H, CAaHUTAPHO-3AIIUTHBIX 30H MpPEINpHU-
STUNA. BpIACHEHNE KPUTHUYECKUX CUTyallMuil BO3MOXKHO NPHU MOMOIIM MOCTPOEHHS KapThl
s7ep IKOIOrndeckoi KoH(QIUKTHOCTH. [locTpoeHne Takoii KapThl COCTOUT B COBMEIICHUH
WH(POPMAIUK HECKOJIBKUX YPOBHEH: MPUPOAHON M XO35HCTBEHHON MOACUCTEM HA YPOBHE
3eMENbHBIX YTOJUN M aMUHHCTPATUBHON MPHHAUIKHOCTH, a TAKKE KOHTYPOB JIEMEH-
TOB HKOJIOTMYECKON MH(PAaCTPpyKTYyphl. B equHbIi KOHTYp BBIAETSAIOTCS TEPPUTOPUU, THE
MPOUCXOAUT COBMEIICHNE KOHTYPOB OOBEKTOB PKOIOTHYEeCKOW HH(ppacTpyKkTyphl. Takue
TEPPUTOPHH HA30BEM LIEHTPAMH SKOJOTMYECKO cTabmimzanuu. L{eHTpsl sKomorndeckon
CTa0MIU3alMK — 3TO COCPEIOTOUYCHUE MPUPOIOOXPAHHBIX O0BEKTOB, MO3BOJIIOMIUX CO-
XPaHUTh YCTONYHMBOE COCTOSHUE MPHUPOJHOM CHCTEMBI. B 3aBHCHMMOCTH OT KOonHMuecTBa
HAJIO)KEHUW B TIpenenax HEeHTPOB SKOMOTHUECKON CTa0MIIM3alMH pa3iinyaeM TeppUTOPUN
Pa3HBIX YPOBHEH OXpaHBI.

BropeiM HampaBiieHHMEM aHaln3a SBISETCA COYETAHUE SJIEMEHTOB XO3SMCTBEHHOW
MOJICUCTEMBI, 3arpsA3HAIONIMX OKPYKAIOIIYI0 cpedy. Takue TeppuTOpUH, B Mpeaenax Ko-
TOPBIX HMEIOTCS IKOJOTMYECKH OIACHBIE XO3SHCTBEHHBIE OOBEKTHI, CIIOCOOCTBYIOIINE
JECTPYKTUBHOMY Pa3BUTHIO OKpYXaloIlel Cpeabl, Ha3bIBa€M LIEHTPAMU IKOJIOTMYECKOH
HaIpsHKEHHOCTH.

Tperbuii ypoBeHb aHANN3a — BBIACICHHE TEPPUTOPHIL, 00pa3ylomMXCcs P Nepece-
YEHUH LEHTPOB HKOJOTMYECKON CTaOMIM3alMy M LEHTPOB HKOJIOTMYECKON HAIPSIKEHHO-
cru. Takue TeppuTOPHM Ha3bIBAEM SAPAMH SKOJOTMYEcKOr KoH(pUKTHOCTH. OHHU
OTJINYAIOTCS 110 CTETEHN KOH(PINKTHOCTH.

Jns amIMUHUACTPATHBHBIX TEPPUTOPHIl LEeneco00pa3Ho KOaJanTHBHOCTh BBIPAXKaTh B
KOJINYECTBEHHBIX XapaKTEpPUCTHKAX, T.€. CTENEHBI0 KoaganTuHocTu. [lox creneHpro koa-
JANTUBHOCTH MOHUMAaeM YpPOBEHb COBMECTUMOCTH XO3SHCTBEHHBIX M NMPHUPOIHBIX MOJ-
CHCTEM, BBIPQ)KEHHOW B OTHOCUTEIBHBIX KOJIMYECTBEHHBIX XapakTepucTukax. Jlis
OLIGHKH CTEMEeHU KOAaTalTHBHOCTH OBbLI MCIIOJIB30BAH METOM “DKCIEPTHBIX OHeHOK”. Oc-
HOBHBIE ATaIlbl METOAWKU pacKphIThl B padotre E.A.Ilo3aueniok, T.B.Ilankeea (2003) u
3aBucat ot Tuna [IXTC: pekpeanioHHO#, cenuTeOHON, MPOMBIIIEHHOH, CETbKOX03IHCT-
BEHHBIX (POPMHUPYETCSI CBOS CHCTEMa MPH3HAKOB, XapaKTEPU3YIOIIUX MPUPOIHYIO U XO-
3S1ICTBEHHYIO MOJICUCTEMBI.

OneHka K0aJanTUBHOIO PErHOHA TAaK)Ke CBOAUTCA K aHAIM3y TEPPUTOPHUATIBHON Op-
raHW3allM, HO TOUYKOM OTCYETa CUYMUTAEM KOMIIJIEKCHOE 3KOJOTMYECKOIO COCTOSHUE pe-
THOHA, ONPEACNICHHOE C YYETOM MOTEHIMAJIBHBIX CBOHCTB JIaHAIA(Ta K CAMOOYHILECHHIO.
Ha ocHOBaHMM OLIEHKM 3KOJOIMUYECKOTO COCTOSHHS ONpEAEseTCs DKOMOTMYecKas Ha-
NPsHDKEHHOCTh TEPPUTOPHH. 3aTEM B 30HAX HKOJOTHYECKON HAIpPSHKEHHOCTH BBISIBIIAETCS
BEAYIIMH 1EeCTPYKTUBHBIN MpoLiecC M PUUYMHA €TO CyllecTBOBaHUM. [IpuHnMaercs, 4to ¢
T€03KOJIOTUYECKON TOYKH 3pEHUS] OCHOBHAS NPUYMHA CYIIECTBOBAHUS SKOJIOTUYECKH He-
CTaOMJIBHBIX TEPPUTOPHNA COCTOUT B HECOBEPILIEHHOW TEPPUTOPHAILHON OpraHM3aluy H,
B YaCTHOCTH, HEOCTATOYHOM SKOJIOTHUECKOW HH(PPACTPYKType. AHAIHU3 BEAETCs C TOUKH
3pEHUs1 BCEX THIIOB OJKOJOTMYECKOW HHQPACTPYKTYyphl: MPUPOAHOH, MPUPOAHO-
XO35HCTBEHHOH, XO3IHCTBEHHO-TEXHIUUECKOH, HH)OPMALIMOHHON, a TaKXKe paHee yImoMs-
HYTBIX 30H 0CO0O0T0 Ha3HAYCHHUsI, OTPAaHHYUBAIOIINX IIPUPOAOINIOIBE30BaHNE (TaK Ha3bIBae-
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MBIX Oy(epHBIX 30H — IMEPEXOAHBIX MEKAY KOHTPACTHBIMU O0BEKTaMH HPUPOIONOIB30-
BaHUs). B Ka)KI0M pacCMOTpEHHOM cilydae BeIpabaThIBAETCSl CUCTEMa PEKOMEHIAINHA 10
ONTHUMM3ALNHU HCIONb30BaHMs TEPPUTOPHH.

Meroayuka MpOBEAECHUS SKOJOTHUYECKONW IKCIEPTU3bI JOKAIBHOTO 00BEKTa 3aBUCHT
OT THMA U BHJA OOBEKTa IKCIIEPTHON AEATENBHOCTH (IPOMBILIUICHHBIH, CEIbCKOXO3SMCT-
BEHHBII, PEKpeallMOHHBIM, MPUPOIOOXPAHHBIH, CETUTEOHBIH (HACETEHHBIH MYHKT WIN
KHUIJIOE U CITY>)KEOHOE MTOMEIIEHHE U . ), CTaauu (HyHKIIMOHUPOBAHHS 00bEKTa (IIPEeapo-
EKTHOT'0, TIPOEKTHOT'0, MOCTIPOCKTHOI0) U paccMaTpUBAETCs KaK aHallM3 U OLlCHKA MeXa-
HU3Ma KOaJalTald. C YCTaHOBJIEHHEM: a) TEPPUTOPHATIBHOM M TE0IKOIOTHYECKOM
opranmzanuu odbekta ['93 u ero cpensr; 6) cpenoodpasyronmx cBocTB 00bekTa 90 n
ero OKPYXEHHUS; B) KOAJaNnTallui XO3sIHCTBEHHONW M MPUPOTHOM MOJACHCTEMBI B MIPEAeIax
o0bekTa ['99; 1) koamanTanuu oobekra [DD co cpemoit; a) IKOIOTHIECKOrO COCTOSHHUS
MPONYKIHMH; €) MPOTHO3a COCTOSHUH OOBEKTa M Cpelpl, JK) MOATOTOBKA OOBEKTUBHOIO
SKCIEPTHOTO 3aKIIIOUEHUSL.

Takxum 00pa3om, B HacTOAIIEE BPEMsI €CTh BCE OCHOBAHHUSI PACCMATPHBATh HKCIIEPTO-
JIOTHIO KaK HOBYIO (hopMmupymomytocs HayKy. JlanbHeliee ee pa3BUTHAE O3BOIUT COBEP-
LICHCTBOBaTh MEXaHNU3M YCTOMYMBOTO Pa3BUTHsI PETHOHA M COBEPILIEHCTBOBATD MIPOLIECCHI
Hooc(eporenesa.
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[To3auentok O.A. ExonoriuHa ekcrmepTh3a Ta €KOJOTIYHUM ayAiT SK NpeaMeT
r'e0eK CIIepTOoOoril.

ABTOp TOBOpUTH TPO HEOOXIAHICTH CTAaHOBJICHHS HAYKH EKCIIEPTOJIOTiI.
Excnepromnorist mo cTyneHio y3arajlbHEHHS Pi3HOPIZHOTO Marepialy CXoXka 3 MpPOrHO3Y-
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MO3AYEHIOK E.A.

BaHHAM. € BCi MACTaBU PO3IIAJATH €KCIEPTONOTiI0 K HOBY HayKy. [lomanpmmii po3Bu-
TOK JJOTIOMO’KE€ YAOCKOHAIMTH MEXaHi3M CTa0LIbHOTO PO3BUTKY U YAOCKOHAJIUTHU MPOLIECH
Heoocdeporenesucy.

KimouoBi croBa: ekonoriyaa eKcrepTusa, eKCIepTooris, MPUPOAOKOPUCTYBAHHSI.

Pozachenjuk E.A. The ecological examination and ecological audit as the object of
the geoexpertology.

The author tells about the necessity of the science geoexpertology's becoming.
Geoexpertology on the degree of generalization of heterogeneous materials alikes with
prognostication. There are all reasons to consider geoexpertology as new science. The
further development helps to improve mechanism of the estamblished development and to
improve processes of the noosphere's genesis.

Key words: ecological examination, expertology, nature's using,

[Toct ymuna B pepakmuto 19.06.2008 r.
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VYuensle 3anucku TaBpu4eckoro HalMOHaAbHOrO yHUBepcureTa uM. B. 1. Bepnanckoro
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YOK 34:504:657.6

CkakyH 0.B.

NPABOBI NMPOBJIEMU BUSHAYEHHA OXXEPEST ®IHAHCYBAHHA
EKOJTOMN4YHOIro AYOuTY.

B po0oti 00rpyHTOBY€ETHCS HEOOXITHICTh BBEACHHS €KOJIOTTYHOTO aYAHUTY y TOCIIO-
Japuy AiSUTBHICTH MiAMPUEMCTB, IPOBOAMTHCS aHAIII3 JuKepen Horo ¢iHaHcyBaHHA. 3a pe-
3yAbTaTaMd MPOBEICHOr0 JOCTIHKEHHS OOTPYHTOBaHI KOHKPETHI MpPOMO3MIii, LI0A0
BHECEHHS 3MiH J0 AiI040Tr0 3aKOHOAABCTBA, 110 PETJIAMEHTYE MPOBEACHHS 000B’I3KOBOTO
EKOJIOTTYHOT O ayIUTy Ha TEpUTOpii YKpaiHH.

KimouoBi croBa: ekonoriyauii ayaut, GpiHaHCYBaHHSA, TTOJATKOBA CHCTEMA.

3 HamaranHsM Ykpainu mnotpamuta a0 €Bponelicekoro Corozy (€C), sxkuil Ha
CHOTOZIHI € OJHHUM 3 BEAYUYHUX EKOHOMIYHHX LIEHTPIB CY4acHOTO CBITY 1 3IiiCHIOE BILJIUB HA
PO3BHUTOK €KOHOMIYHUX BITHOCHH SIK Ha PETiOHAIBHOMY, TaK i Ha TiI00albHOMY PIBHSX,
mepes HEK TI0BCTA€ HEOOXIMHICTh BHPINICHHS 1101 HHU3KA HOBHX COIIalbHO-
EKOHOMIYHHX TpobieM. OHIEI0 3 HUX € 3a0e3T1ICUCHHS] eKOHOMIYHOT Oe3IeKy.

Pyx namoi gepxkasu 10 €C € kpynmHOMacIITaOHUM 1 pi3HOACTIEKTHUM. AJle 11l BCTY-
ny Ykpaini TpeOa peanizyBaT BUMOTH, SIKi BUCYBa€ BUIlle3a3HaUeHa opranizauis. OqHieo
3 TaKHX YMOB € rapMOHI3allis 3aKOHOJABCTBA, Ta BIPOBAPKEHHA HOBHX IHCTHUTYTiB. Ha
caM Tepen, IIe CTOCYEThCS eKOJOTTYHOr0 3aKOHONABCTBA, SKIIO MPUIHATH 0 yBard, 10
3TiIHO OLIHKaM YKpaiHCBKOTO LEHTPY coliadbHUX pedopM, Tilbku 15% Ttepuropii
VYkpaiHu MOKHA PO3IIIAJATH K «YMOBHO YHCTi», ToAl K 15% € «momipkoBaHO 3a0pya-
HeHUMU» 1 70% BiZHOCATH A0 «3a0pyIHEHUX TEPUTOPIN».

3a TakuX yMOB OCOOJIMBO aKTyaJIbHUM CTa€ TaKW 1HCTUTYT €KOHOMIKO-IIPaBOBOT'O
MeXaHi3My OXOpOHHM HaBKOJMIIHBOTO CEPENOBHINA SK EKOJOTTYHHMA ayIauT, SKui HaOyB
LIMPOKOTO 3aCTOCYBAHHA y CBITi, ajie € HOBUM s Ykpainu. He3Bakaroun Ha MOSBY y
2004 potti crieriaTbHOr0 HOPMaTHBHOTO aKTy, a caMe 3akoHy Ykpainu «IIpo ekonoriynuit
ayIuT», Ha CHOTOIHI HE BiAOYIOCS HOro IIMPOKOrO BIPOBAKEHHS B 0araTboX ramy3sx
rOCIIOAaPIOBaHHA.

CuTtyaniro, o cKjauacs HaBKOJIO 3aCTOCYBaHHS €KOJOTTYHOIro ayAuTy B YKpaiHi, B
Mepiry 4epry, MOXKHa MOB’SI3yBaTH 3 HEAOCKOHAIICTIO TIIOUOr0 3aKOHOAaBcTBa. Tak, B
3akoHi Ykpainu «I[Ipo exonoriyauii ayquT» 3aKpiliieHO 3acTOcyBaHHs 00OB’SI3KOBOTO i
noOpoBiabHOr0 ayauty. OgHak SK IMOKa3aB JOCBiJ MEpPHIOr0 POKy (QYHKIIOHYBaHHS
IHCTUTYTY €KOJIOT1YHOTO ayAUTy B YKpaiHi, 000B’SI3KOBHI €KOJOT1UHUI ayIUT B YUCTOMY
BUINIANI TOKM HE 3iHCHIOEThCS . Ha HAaml TOMNMAg Ie IOB’S3aHO 3 HHTAHHAM

" Mamamesa H.P. 3akoH0xaBCTBO VYkpaiHu Ipo eKOIOTIYHUH ayauT 1 MepCIeKTUBH HOro PO3BUTKY // YdeHbIe
3amucKy TaBpHYIecKoro HaIOHAIBHOr 0 yHHBepcuTeTa uM. B.M. Bepranckoro. — 2006. — Tom 19 (58). - Ne 3.
- C. 119.



CKAKYH 10.B.

¢iHaHCyBaHHS BHJATKIB Ha TPOBEACHHS CEKOJOTIYHOrO aymuTy. SKImo mNuTaHHA
¢diHaHCyBaHHS JOOPOBUIBHOTO ayAWTY YITKO BHUPIIIYEThCA HA MiACTaBI YKIAACHOT'O MDK
KEepiBHUKOM a00 BIIACHHKOM (3aMOBHHMKOM) 1 BHUKOHABIIEM CKOAYAWUTY JAOTOBipa, TO
¢inaHCcyBaHHS 000B’A3KOBOTO €KOAYIUTY CTUKAETHCS 3 MIEBHUMH MTPOOIEMaMH.

3rigno 3akoHy Ykpainu «[Ipo ekomoridyHuii ayauT» iHILNiIOBaTH MPOBEIEHHS EKOay-
IUTy Ha 00’€KTax sIKi MUIAraroTb Horo oOoB’S3KOBOMY INPOBEACHHIO MAalOTh OpPTraHU
BHMKOHABYOI BIaau ab0 OpraHu MiCLIEBOr0 CaMOBPSAYBaHH:, TOOTO camMe BOHHU € 3aMOBHH-
KaMu. AJie mpu IpOMY Oe3mocepenHbO BiANOBIZAalOTh 3a HOTr0 MPOBEACHHS KEPIBHUKU
(BnacHUKH) 00’ €KTIB.

Kpim Toro, cr. 24 3akony Ykpainu «[Ipo ekomoridyHwii ayauT» Harojomlye, IIo
¢diHaHCyBaHHSI 00OB’SI3KOBOTO EKOJOTIYHOTO ayAWUTy MOXE 3IIHCHIOBATHCS 32 PaXyHOK
kowrTiB [ep:kaBHoro Oromkery Ykpainu abo MiclieBUX OIOKETIB.

Haxanp, y Tili ekoHOMIUHi#l cuTyamii, sika ckianacsi CbOroaHi B YKpaiHi, KOIUTIB Ha
MpoBeeHHS 00O0B’S3KOBOTO EKONOTIYHOTO ayAuTy He mepeadadeHo Hi B [lepkaBHoMy
OIOIKETI, HI B MICIIEBHX.

3a cnoBamu MamueBoi H.P. mis perymoBanHs poro nuTaHHs Tpeda HagaTH IpaBo
opraHaM BHMKOHAaBUOi BJaJd Ta OpraHaM MiCIEBOrO CaMOBPSAYBaHHS IOKJIAaTh
¢iHaHCyBaHHSI 000B’S3KOBOTO €KOJIOTIYHOI'O ayJUTy Ha KEPiBHUKIB (BIACHHKIB) 00 €KTI,
a60 Ha {HIINX 3aiHTEpECOBAHUX OCIO .

Ha nam mornsa, Take BUpIMIEHHS OaHOI MpoOJeMU € He JOCHTb KOPEKTHHM. Y
CHTYyalii, M0 CKJIajacid BBaKAE€TbCSA NOLUTPHMUM Ha 3aKOHOAABYOMY piBHI, a came B
MicueBuX OropKerax, mependavyaT KOIITH HA MPOBENEHHS 00OB’SI3KOBOTO ayAWTy i OA-
HOYAaCcHO HaJaTy MpaBO BUKOHABUii Biaai abo opraHam MiclIeBOrO cCaMOBPSIyBaHHS OyTu
3aMOBHHKaMH OOOB’SI3KOBOTO €KOayIuTy. AJie, IpUHAMaioul 10 yBaru XpoHIUHUI Opak
KOWTIB y O10/KeTax BCiX PiBHIB, HABPS UM HABITh YiTKE 3aKPIiINICHHS HA 3aKOHOJaBUOMY
piBHI (iHaHCYBaHHS BHAATKIB, OB S3aHUX 3 MPOBEACHHSIM O0OB’SI3KOBOTO €KOJIOTTYHOTO
ayauTy 3 OIOJDKETY, ZOTMIOMOXKE BUPIIICHHIO HaralbHUX MpobJieM y Wil chepi.

Takuil nuIAx BUpPIMIEHHS NaHOI MpoOJIEMH MOXJIMBHHU JIMIIE 32 YMOBU YCHIIIHOT'O
MPOBEIEHHS MOAATKOBO1 peyopMH, aJKe IMOMOBHEHHS JOXiJHOI YacTHHH Oro/pkery Ha 80
% 3aneXuTh MiJ MOJATKIB Ta 300piB.

PedopmyBanHsS MogaTKoBOi cucTeMU MOTpedye CHpsSMYyBaHHS IMOJATKOBOTO HaBaH-
TaXeHHS 13 cdepr BUPOOHUITBA Ha cQepy CIOKHBaHHA, a TaKOK Ha PECypcHi Ta
eKOJIOT1YHI TuIaTexKi. Y 3B’s3Ky 3 MM HEoOXiTHO Hacammepel 3MEHIINTH MOJaTKOBE Ha-
BaHTa)KEHHA Ha MPUOYTOK MiAPUEMCTB Ta (OHAN OIUIATH Mpami, peOopMyBaTH aKIIU3HHUMA
30ip, pecypcHi Ta peHTHi IUIaTeXi, maaty 3a 3a0pyAHEHHS HaBKOJIUIIHBOIO MPUPOAHOIO
cepenoBuiia. [TocTynoBo nepexoanTH 10 HOBOI CUCTEMHU MPUPOTHO-PECYPCHUX TIATEXIB,
BU3HAYHUTH PETYATOPHUI MEXaHi3M, 110 JacTh MOXKIHUBICTD (POPMYBATH TOXOIH e KaBU
Ta CTHMYJIOBaTH palliOHaJlbHE BUKOPUCTAHHS, OXOPOHY Ta IIOBHOLIHHE BiITBOPEHHS
MPUPOAHO-PECYPCHOTO MOTEHIIATY AEpKABH.

* o . .

Manmmesa H.P. 3akonomaBcTBO YKpaiHu po €KONOTiYHUM ayiuT i HEePCHEKTUBH HOTo PO3BUTKY // YdeHbIe
3amucKu TaBpHdecKoro HanuoOHAIBHOTO yHUBepcuTera uM. B.U. Bepranckoro. — 2006. — Tom 19 (58). - Ne 3.
-C. 120
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Bumesaznauennii nmisx € goBrorpuBamuM i 3rigHo Konmenmii pedopMyBaHHS
T0JaTKOBOI CHCTeMH YKpaiHu 3JiHCHIOBATHMETHCS Y TPU €TallH, TpuBaTiMe 10 2015 po-
Ky 1 y KIiHIIEBOMY pe3yibTaTi nependayae NpUBEICHHS MOJATKOBOI CHCTEeMU YKpaiHd y
BiJIOBIIHICTH 13 cTanmaptamu €C.

Tomy y cuTyartii mo ckianacs OUTBII TOIUTFHUM BBaXKa€ThCS BHECTH TICBHI 3MIHH y
Jiroue 3aKOHOAABCTBO, L0 PErJaMeHTye MPOBEACHHS 000B’ I3KOBOTO €KOJIOTTYHOTO ayau-
Ty Ha Teputopii YKpainu.

[lo-mepmie, BU3HAYUTH YITKUH Teperik OO0’€KTIB SKi MiAJATalOTh OOOB’SI3KOBOMY
EKOJIOTTYHOMY ayAMTY HE3aJIEKHO BiJl (JOPMHU BIACHOCTI.

[To-mpyre, 3000B’s13aTH KEpiBHUKIB a00 BIACHUKIB TAKUX 00’ €KTiB MPOBOIUTH €KOa-
yauT 0e3 OyIb-sKOoro BTpydaHHsS a0o iHiiaTWBU 3 OOKY TPEThOi CTOPOHU (BUKOHABYOI
BIIaJ¥ 00 OpraHiB MICIICBOT'O CAMOBPSIYBaHHS).

Tpere, mepen0aunTH BiAMOBIAANBHICTD 32 YXHIICHHSI IOCAIOBUX 0Ci0 BiJl MPOBEICHHS
000B’SI3KOBOT'0 €KOJIOTTYHOTO ayIUTY.

UYerBepTe, mOKIacTu O0OOB’S30K 3 (iHAHCYBaHHS BHUAATKIB 3 MPOBEACHHS
000B’SI3KOBOT0 €KOAYIUTY Ha KEPIBHHUKIB a00 BIACHHUKIB TAKUX 00’ €KTIB.

IT’ste, Ha nep>kaBHOMY PiBHI CTBOPUTH HU3KY MpPHBLIEiB a00 Minbr i 00 €KTIB Ha
SIKUX TIPOBENEHO exoayaut. lle Moxe Oyne IHIUBIAyambHUM MiAXiJA IPpH KPeIUTYBaHHI,
MUTBIH MPH 3aTy4eHHI IHBECTHUIIIN 1 TOILIO.

OpHOYacHO Ci 3ayBaKWTH, LIO YCHIIIHE BIPOBAPKEHHS TAKOTO HOBOTO IS
VYkpainu, ane BKpail BaKJIMBOTO IHCTUTYTY SIK €KOJNOTTYHMH ayAWT 3aJ€KHUTh HE TUIBKU
BiJl TPaMOTHO MOOYJIOBAaHOI'O EKOJIOTIYHOrO 3aKOHOJIaBCTBAa, alie, B 3HAYHIA Mipi, BiA
PO3YMIHHS CYCIILIBCTBOM, IO B pe3yJdbTaTax HE3aJeKHOI OLIHKH 3aIliKaBJIEHO, IMepern
yCiM, CaMmo CyCIiIbCTBO.
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