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CPABHUTEJBHO-ITIPABOBOM AHAJIN3 COBPEMEHHOW ITPOLIETY PhbI
BAHKPOTCTBA ®U3HYECKHUX JIMI] B BEIUKOSPUTAHUU U
POCCHUIMCKOM ®EJEPALIUHA

Tapan I1. E., Ilocpeonax E. C.

Kpvimckuit gpedepanvhuiii ynueepcumem um. B.H. Bepnaockozo

CraTbsl OCBSIIIIEHA MOJOKUTEIFHBIM M OTPUIATENbHBIM acleKTaM MpoLeayp OaHK-
porcTBa usndeckux auil B Bennkoopuranuu u Poccuiickort deneparnuu. B padote pac-
CMaTpUBaIOTCA TPeOOBaHMS K KOHKYPCHBIM YIPABJISIONIAM, TOPSIOK MPOBEACHUS KOH-
KypCHOTO MPOU3BOJICTBA M YJOBJIETBOpeHHs TpeboBanuii kpenutopoB B Poccuiickoit de-
nepanuu 1 BenmukoOputanuu. OCHOBHOM aKIIEHT JaHHOM CTaThU HAIIPABJICH HA U3yYCHUC
B OOJIBIIIEH CTETeH! 3aIlUThl HHTEPECOB HEIUTATEKECTIOCOOHOTO JTOJHKHHUKA, XOTS B OTpe-
JIEJICHHBIX aCIEKTaX MPUCYTCTBYET NEPEBEC B KIIPOKPEIUTOPCKYIO» CTOPOHY.

Knrouesvle cnosa: 6GaHkpoTCTBO (PU3UYECKUX JIHIl, HECOCTOSTEIHLHOCTh, KPEIUTOP,
JIOJKHUK, UCHOJHUTENIBHOE MPOU3BOACTBO, KOHKYPCHOE MPOU3BOACTBO, CPABHUTEIbHBIN
AHaJIM3.

Benmukobputanus u Poccuiickas @enepanus, B CHITy CIOKHABIINXCS TIPABOBBIX CHCTEM,
Ha (GOPMHUPOBAHHE KOTOPBIX BIMSAIM UCTOPHUYECKHE U T€ONONUTHYECKUE (PAKTOPHI, Pa3BU-
BAalOTCA IO OMNpPENETICHHOMY IIJIaHy C YYE€TOM YHHUKAJIbHBIX OCOOEHHOCTEH AesITeNbHOCTH
rOCyZapCTBEHHOI'O anmapara.

O003HaueHHBI Kypc Pa3BUTHUSI TOCYyAapcTBa OIpPENeNseT BEKTOp pealu3ali rocy-
JAPCTBCHHO-TIPABOBBIX SIBJICHWH, BKIIOYAIONIMX B ce0sl MPaBOTBOPUYECTBO, CYIEOHYIO H
MPaBONPUMEHUTEIBHYIO JEATEIFHOCTD, MPABONIOHMMAHNE M WHBIE Pa3HOOOpa3HbIE IO
cBoell mpupoje (HeHOMEHbI, KOTOPBIE CBA3aHbI C YCTAHOBJICHHEM rOCyIapcTBa U MpaBa, a
TaKXe UX BO3/IEHCTBHEM Ha OOIECTBEHHbBIE OTHOLLICHHUSI.

Takol HWHCTHTYT, KaKk OaHKPOTCTBO (PH3MUYECKHMX JIHII, MOJAAETCS BO3ACHCTBHIO OT
MHOTHX cep AesATeIbHOCTH TOCyIapCTBa, B3aUMOJICHCTBYeT U HAXOJAUTCS B KOPPECTIOH-
JTUPYIOIINX CBS3IX C HUMH.

OCHOBHBIMH CpepamMH B3aMMOJICHCTBUSI MHCTUTYTa OAHKPOTCTBA (PU3MUYECKHUX JIHIL SIB-
JSIIOTCSA COLMalbHAs U 3KOHOMHUYECKAsi, TaK KaK HEMOCPEICTBEHHAas! B3aUMOCBSA3b SKOHO-
MHUKH M COLMAJIBHOTO OJaronojyydrsi HaCEIEeHHUs 3aBUCUT OT IUIaTEeKECIIOCOOHOCTU U Oa-
JaHca TpeOoBaHMI MeX Iy CyObeKTaMU roCyapcTBa.

Jlis BBISIBIIEHHSI TIO3UTHBHBIX W HETATHUBHBIX ACHEKTOB B CYIIECTBYIOLIUX MPOLELypax
OankpoTcTBa (hu3nueckux Jmi B BenmukoOpuranuu n Poccuiickoit dexeparnuu HEoOXo-
MO OCBETHTH JTallbl COBPEMEHHOTO CTAHOBIICHUS W (PYHKIMOHUPOBAHUS JaHHBIX MPO-
ueayp.

BenukoOputanus, B OTIIMYME OT MHBIX eBponerickux crpad u CIIIA, xapakrepusyercs
0c000#f TYMaHHOCTBIO MO0 OTHOIICHHIO K HETUIATEeKECIOCOOHBIM TOJDKHUKAM. JOKHUK
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nocJie Mpu3HaHus OaHKPOTOM MPOJOIKAET KHUTh 0e3 0COOBIX OrpaHMYCHUH, UMEET MPaBO
3aKJTI0YaTh KPEIUTHBIE TOTOBOPEI O6€3 obpareHus B cya. OqHako, aHTIMHCKOE 3aKOHOa-
TEIBCTBO O OAHKPOTCTBE BCE PABHO SIBISETCS «IPOKPEIUTOPCKHAMY», O YEM CBHIIETEINb-
CTBYIOT HOPMBI, PACCMOTPEHHBIE J1anee.

3aKOHOJATENbCTBO O OaHKPOTCTBE B BenmMkoOpuTaHWM MpPEACTaBICHO 3aKOHOM O
HECOCTOSITENTFHOCTH. JTOT 3aKOH ObuUT mpuHAT B 1914 romy m m3menen B 1986 romy mo
COBPEMEHHOT0 ero cOCTOSHMUS 3akoHa «O HECOCTOATENBHOCTH U OaHKPOTCTBEY.

JlaHHBIli HOPMATHBHO-TIPABOBOM aKT SIBISIETCS. OCHOBHBIM MCTOUYHUKOM IPAaBOBOTO pe-
TYJTUPOBaHUS OTHOIICHHUH B cepe OaHKPOTCTBA.

Ha coBpemeHHOM 3Tame WHCTHUTYT OaHKpPOTCTBAa B BenmmkoOpuTaHWu mpeTreprieBacT
3HAYUTENbHBIC 3aKOHOAATeNbHbIE n3MeHeHHs . OTHO U3 MPEeATIOKECHUH mapiaMeHTa - Ie-
perMeHOBaTh akT B 3akoH «O BOCCTaHOBIICHHM», LIETBI0 KOTOPOTO OyAeT MpUMEHEHHUs
IIFIPOKOTO CIEKTPa MeP IO YIIYUIIEHHIO (PTHAHCOBOTO COCTOSHISI OJDKHHKA.

JlaHHBIM 3aKOHOM IMPEIYCMOTPEHO IMPAaBO BOCIOIB30BATHCS PEKHMOM YIPABICHUS B
HeNsX peabunuTanuu JODKHUKA, HO IPUMEHEHHE TAaHHOTO PeXXUMa OCI0KHEHO «IIPaBOM
TUTaBAOIIEro» O00ecredeHns] Ha BCE aKTHBHI JOJDKHHKA, KOTOPBIN aKTHBHO HCIONB3YIOT
KpeauTopsl [3, c. 149].

OCOOCHHOCTBIO aHTIIMKCKOTO 3aKOHOJATENbCTBA sBIsieTcsl AuddepeHranus B 3aBy-
CHUMOCTH OT TIPEAMETa ACSITETHHOCTH TOIDKHUKA U UHBIX 00CTOSITEIhCTB.

Bo30yxaeHne mpou3BOCTBa 110 eIy O HECOCTOSITEIbHOCTH MPAKTUIYECKH WACHTHYHO
COOTBETCTBYIOLIEN Tpouieaype B Poccuiickoit @enepanuu.

Kpyr cy0pexToB OaHKpOTCTBa B BennMKoOpHTaHWU AOCTATOYHO PACHIMPEH, B CpaBHE-
HUHU C POCCHHCKHAM 3aKOHOJATEICTBOM: HECOCTOSTEIBHBIMI MOTYT OBITH MPH3HAHEBI BCE
XO3SHUCTBYIOIINE CYOBEKThI, KPOME CTPaXOBBIX KOMIAHUH M OaHKOBCKMX MHCTUTYTOB, a
TakkKe (PU3NIECKUE JIHIIA.

VYcnoBus Bo30YKISHHS IPOU3BOJICTBA IO JIeTy, TAKHE KaK MPOCPOYKa IuIaTexa, onpe-
JIeNIEHHBIH pa3Mep 3aJ0PKEHHOCTH UMEIOT CBOM HAIIMOHAJILHBIE 0COOEHHOCTH.

[Tpou3BoOACTBO MO JieNTy 0 OAaHKPOTCTBE HAUMHACTCS C MOJJa4W TUCbMEHHOTO 3asIBIICHUS
0 TIPU3HAHUU JOJDKHUKA HECOCTOATEIbHBIM. [IpaBoM momaun 3asBieHus 00Iaqar0T TOJIK-
HUK, KPCAUTOPBI, YIIOJHOMOYCHHBIC I'OCYAapCTBEHHLIC OpraHbl, Cyl, KJICPK CyJda Maru-
CTpaTa, a B UCKJIIOUUTENBHBIX CIy4asdx ApYyrue Jula (Hanpumep, «MKBUAATOPHD).

[TonBeIOMCTBEHHOCTH JAHHOU KaTETOPHUH JIENI OTHECEHA K KOMITETEHITHH CIIEITHATEHBIX
CylloB 0 6aHKpOTCTBE, B Poccuiickoit Denepanu - K KOMIIETEHITMH apOUTPaKHBIX CyJIOB.

WNHCTaHIIMOHHOCTD, TpHUCYyIas BenukoOpuTaHuUd ¢ CO3IaHUEM CIICHUAIBHBIX CY/IOB,
OTpakaeT WCI0 MPENOCTAaBICHHS IMPaB MO0 PACCMOTPEHHIO [Nl O NMPU3HAHHU TPaKIaH
0aHKPOTOM apOUTPaXHBIM CyJlaM, YTO SIBIIETCS SBHBIM CXOJICTBOM IIPABOBBIX MHCTHUTY-
TOB, AK€ B Pa3HbIX IIPABOBBIX CUCTEMAX, B TOM 4Hcie ¢ Poccniickoil Denepanuei.

CyllleCTBEHHBIM OTJIMYMEM OT 3aKOHOZATeIbcTBa BenumkoOpuranuu B Poccuii-
ckoii denepanuu sSBISETCS MOJOKEHHE O HEOOXOIMMOCTH TPH IMOAade 3asBICHHS CO-
rinacHo yactu 4 crateu 213.4 ®enpepansHoro 3akoHa oT 26.10.2002 roma Nel27-d3 «O
HECOCTOSTENbHOCTH (OAHKPOTCTBE)» BHECEHHS JIOJDKHUKOM Ha JICTIO3HT apOHTPa)KHOTO
CyJla IEHEXXHBIX CPEJICTB, KOTOPBIE SABJISIOTCS BO3HATpaKJeHHEeM (DMHAHCOBOTO YIpPaBIIs-
rorrero [1].

B 3akoHonarenbcTBe BenumkoOpuraHuy At 3alIUTBl MHTEPECOB KPEAMTOPOB
npeaycMOTpeHa 00s13aHHOCTh JJOJDKHUKA B OTJIENILHBIX CITydasx 00paTUThCS C 3asBICHHEM
B Cy/Jl O IPU3HAHUU ceOs OaHKPOTOM.
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[Iponenypa GankporcTBa B BennkoOputanuu npeaycMaTpuBaeT HECKOJIBKO MEXaHH3-
MOB:

1) cornameHue MOIDKHUKA ¢ KPEAUTOPAMH O ITOTAIIEHWH JOJTOBBIX 00S3aTEIIbCTB
Win 00 YTBEP)KICHUY IIaHA PEOPTraHu3allnig;

2) ympaBJeHHE KOHKYPCHOW Maccoil (BBeJeHHE MOPAaTOpHs Ha yJOBIETBOPEHHE Tpe-
0OBaHMSI KPEAUTOPOB C LEbIO JaTh JODKHUKY BO3MOXKHOCTh PECTPYKTYPHPOBATh CBOIO
3a10JDKCHHOCTD);

3) KOHKYpCHOE NPOU3BOJICTBO.

Ocoboe BHUMaHHE HEOOXOIUMO YIEIUTh YIPaBICHUIO UMYLIECTBOM NOJDKHHUKA. Jlist
PEryaupoBaHusl JaHHOIO MEXAaHW3Ma Ha3HA4YaeTCsl KOHKYPCHBIN YHpaBJIAIOLINHA, B 00s-
3aHHOCTH KOTOPOT'O BXOAHUT (HOPMHUpPOBaHUE KOHKYPCHOW MAcChl, peanu3alus IMyIIecTBa
HETIaTeKEeCIOCOOHOTO TOHKHUKA, paclpeelieHHe CPEICTB MEXIY KpeIuTOpaMu.

OTJIMYUTEIBHON YePTON aHIIIMIACKOro 3aKOHOJATENILCTBA O OAHKPOTCTBE SIBJISACTCS
NpaBo CyJa HAa3HAYUTHh BPEMEHHOTO YMPAaBISIOMIETO MMYIIECTBOM JOJDKHHUKA B MEPUOL
MEXIy [0Ja4eil 3asBICHUS O IPU3HAHUU OAHKPOTOM M OTKPBITHEM IPOU3BOJACTBA IO Je-
7y 0 OAaHKPOTCTBE.

[Mopsinox ynmoBneTBOpeHUs] TpeOOBaHUH KPEIUTOPOB MUMEET CXOXKHE YEPThl C MHBIMHU
EBPONECHCKUMH 3aKOHOJATEILCTBAMU:

1) TpeboBanus KPEAUTOPOB, 0OECIIEUSHHBIE 3aJI0TOM UMYIIIECTBA JOJKHUKA,

2) TpeGOBaHuUS 1O MOKPBITHIO PACXOJIOB IO JIUKBHIAINH (IJIs1 FOPUANICCKUX JIHII);

3) TpeboBaHMS KPEIUTOPOB, MUMECIOIINX IMPEUMYIIECTBA (CBSI3aHHBIE C HAJOTOBBIMU
BBITIIATaMH, 00s3aTeIHHBIMH IUIATEKaMU, TPeOOBaHIS 1O 3apa0O0THOM TUIaTe);

4) TpeboBaHus, o0eCTieUeHHBIE 3aJI0TOM, OOPEMEHSIOINM UMYIIIECTBO, HEBBIICTICHHOE
13 00IIIEH MacCHhI;

5) TpeboBaHus, HE 0OECTIEUEHHBIE 3aJI0TOM;

6) TpeOOBaH¥sI, BO3HUKIIIKE MTOCIIC OTKPBITHS MPOLIeAypbl OaHKpOTCTBa [2, . 25-26].

3aKOHOJATENbCTBO BenmukoOpuTaHUKd OpUEHTHPOBAHO HA BO3BPALICHUE JEHEXKHBIX
CPEICTB KPEAUTOPaM, UCIIONHEHHE 00s3aTeNbCTB MOCPEICTBOM pealn3allil UMYIIecTBa
TOJKHHUKA-0aHKPOTa.

B HEKOTOpBIX ciydasx mpoleaypa 0aHKpOTCTBa HE TIO3BOJISIET OCBOOOIUTH JOJKHUKA
OT CBOUX JOJITOBBIX 00SI3aTENIbCTB MOCIIE 3aBEPLICHNUS KOHKYPCHOI'O IIPON3BOICTBA.

AHanu3upysi 3aKOHOJaTelnbcTBO BennkoOpuranun o OaHKPOTCTBE (PU3MUYECKHUX JIHII,
BBISICHEHA B3aMOCBSI3b CO MHOTMIMH ITOJIOKEHUSIMH POCCHHCKOTO 3aKOHOAATENLCTBA, YTO
CBSI32HO, MPEK/IE BCETo, C Pelenineil HOpM PUMCKOTO ITpaBa.

BunonsMeHeHne HOPM U HaJU4YWe PA3IM4Mid, 00YCIOBIEHHBIX TEPPUTOPHAIIBHBIMHA U
HaIlMOHAJBbHBIMH NPU3HAKAMHM, TO3BOJIMIA 000COOIEHO CYIIECTBOBATH HECKOJIBKUM CXO-
JKUM WHCTUTYTaM U pa3BUBATHCS CO CBOEH crennuKou.

MHorue MexaHW3Mbl, UCIOJIb3yeMble B BelnkoOpUTaHMM, aKTUBHO NPHUMEHSIOTCA B
POCCHICKOM 3aKOHOJATENbCTBE. MeXaHU3Mbl PErylIupoBaHus OaHKPOTCTBA OTIMYAIOTCS
CBOEU HANPaBJIEHHOCTHIO HA «IPOJOJKHUKOBBIN» WIH «IIPOKPETUTOPCKUIN.

Eme ofHUM OTIWYMTENHHBIM MPU3HAKOM SBISETCS KPYT JIMI, KOTOPhIE MOTYT OBITh
Npr3HaHBI OAHKPOTAMHU.

Jns BenukoOputaHuu mepedeHp JIHil, KOTOpbIe MOTYT OBITH NMPH3HAHBI OaHKPOTAMH,
JIOCTaTOYHO pacllIUpeH B cpaBHEHUU ¢ Poccuiickoi Deaepanuei.
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HecocTosTensHBIME MOTYT OBITH NPH3HAHBI BCE XO3SHCTBYIOIIUE CYOBEKTHI, KpOME
CTPaxOBBIX KOMIIAHUH U OAaHKOBCKUX MHCTUTYTOB, a TAKKe PU3NUECKHUE JIHLIA.

CrenyoomymM NpU3HAKOM SIBIISIETCA [IEPEUCHb CyObEKTOB, HMEIOIUX IIPABO MIOAAYH 3a-
SBJICHUS O TIPU3HAHUH TOJDKHUKA OAHKPOTOM.

B BenukoOpuranuy mpaBoM NOJaTh 3asiBICHHE O OAHKPOTCTBE 00JaNalOT JOJDKHUK,
KPEeIUTOPbI, yIIOJIHOMOUYCHHBIE TOCYAAPCTBEHHBIE OPraHbl, Cy[, KJIEPK CyJa Marucrpara, a
B UCKJIFOUHMTEJIBHBIX CIIydasix ApYyrHe JuLa (HaIpuMep, «JIMKBUIATOPBD).

B Poccuiickoit ®enepanun cornacHo crathe 213.3 depepanbHOro 3akoHa OT
26.10.2002 r. Ne127-03 «O HecocTosTenpHOCTH (OaHKPOTCTBE)» MPaBOM Ha oOparieHue
B apOMTPaXHBI Cyd C 3asBIEHHEM O MPU3HAHUH TPakJaHWHA OAHKPOTOM O0JIaTaroT
TpaXTaHWH, KOHKYPCHBIN KPEIUTOP, YIIOJTHOMOYEHHBIH opraH [1].

OpHUM U3 BaKHBIX NPU3HAKOB SIBJIAIOTCS] YCJIOBUS NPHU3HAHUS AOJDKHHKA HECOCTOS-
TEJIbHBIM.

Jns BenukoOpuTaHuu ycaoBUEM NPU3HAHMS JTUIA HECOCTOATENBHBIM OYyJeT SBISTHCS
IpoCcpoYKa IulaTeka He MeHee 3 Henenb. [Ipu ompeaeneHHBIX YCIOBHAX HEOO0XOIUMO
00s13aTeNIbHOE HAJIMYME HEHCIIOJHEHHOTO HCIIOJIHUTENBHOIO JIMCTA, MPEBBILICHUE CTOM-
MOCTH aKTHBOB IOPUAMYECKOTO JINIA HaJl CTOMMOCTBIO 33JJ0JDKEHHOCTH U JJ0Ka3aTeIbCTBA
HEHCITOTHEHUS 00SI3aTENbCTB.

B Poccuiickoii @enepariiu CyIecTByeT JBa YCIOBHSA: CyMMa JOJTOBBIX 00sI3aTENBCTB
nomkHa npeBbimaTth 500 Teic. py0., a MpocpoUKa IUIaTeKel JOKHA MPEBBIATh CPOK 3
Mecsa.

B Poccwiickoii @enepannn u BenmukoOputannu TpeOOBaHUS K KOHKYPCHOMY VIIPaB-
JSIIOILEMY OJMHAKOBBIC, KaK M MOPSIOK MPOBEACHUS KOHKYPCHOTO IPOU3BOACTBA, MOPS-
JIOK yIIOBIICTBOPEHUS TPeOOBaHHI KPETUTOPOB TaKKe UMEET OOJIBILIOE CXOJICTBO.

B paccMOTpeHHBIX BbIIIE MPABOBBIX CHCTEMAax pEeryJupoBaHue OAHKPOTCTBa (u3uye-
CKUX JIMI B OOJIBbIIEH CTENEHN HAIPABJICHO HA 3aIIUTY HHTEPECOB HEIJIATEKeCIOCOOHOTO
JNOJDKHHUKA, XOTS B ONPENEIEHHBIX acIeKTaX MPUCYTCTBYET IEPEBEC B «IIPOKPETUTOP-
CKYIO» CTOpPOHY.

3akoHomarenbcTBO BenmmkoOpuranuu u Poccuiickoit @enepanyu nMeeT O0IbIIOE KO-
JIMYECTBO TUITIOBBIX HOPM, KOTOPBIC ABJIAIOTCA (I)YHI[aMeHTaHI)HI)IMI/I " CXO0XXHUMH B IpUME-
HCHUU.

OpHako Kakaas NpaBoBas CHCTEMa ONpEAeNnia YeTKOe HAIpPaBICHUE Pa3BUTUS IPO-
Hexypsl 0aHKpOTCTBAa (PU3MUECKUX JIMIL CO CBOMMH KaK HOJO0XXKHUTEIBHBIMH, TaK U OTPHULIA-
TCJIBbHBIMH aCIICKTaMH.
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and the United Kingdom. The main focus of this article is aimed at studying to a greater degree the protection
of the interests of the insolvent debtor, although in certain aspects there is an advantage to the “pro-creditor”
side.

Key words: bankruptcy of individuals, insolvency, creditor, debtor, enforcement proceedings, bankruptcy
proceedings, comparative analysis.

Spisok literatury:
1.Federalnyj zakon ot 26.10.2002 goda Ne127-FZ «O nesostoyatelnosti (bankrotstve)».
2.Stepanov V.V. Nesostoyatelnost (bankrotstvo) v Rossii, Francii, Anglii, Germanii. — M., 1999. S. 25 — 26.
3.0snovnye instituty grazhdanskogo prava zarubezhnyh stran. Sravnitelno-pravovoe issledovanie / Pod red.
V.V. Zalesskogo. — M.: Norma, 1999. — S.149.
4. Procedura bankrotstva grazhdan. — Arbitrazhnyj sud Respubliki Saha (YAkutiya). — URL: ya-
kutsk.arbitr.ru/process/bankrotstvo_grajdan/procedury 5.Procedury bankrotstva. Vidy. — LOGOS. Pravovoj
centr. — URL: ogos-pravo.ru/articles/procedury-bankrotstva-vidy.

349



