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JIO MUTAHHS ITPO BIAMOBIIAJIBHICTD CYI/IIB
KOHCTUTYLIVMHOTO CYY YKPATHU

Osuapenxo 0. M.

Hauionanvnuit ynisepcumem «lOpuouuna axademia Yxpainu im. Apocnasa Myopozo»
M. Xapkis, Ykpaina

B crarTi po3misHyTO MUTaHHS IOPUIMYHOI BianoBigaipHOCT cynniB Koncrurtyniiitnoro Cyny Ykpainu. AB-
TOPOM IPOAHAJI30BaHO CTaH 3aKOHOAABYOTO PEryJIIOBAHHS BKa3aHOI chepy CyCHiIbHUX BiJHOCHH, BU3HAYCHO
(bakTHYHI MiJCTaBH, 32 YMOBH BCTAHOBIICHHS SKUX MOXKE OyTH 3aCTOCOBAHO TaKWU 3axXij BIAMOBINAIBHOCTI,
SIK 3BUIBHEHHS. YBary Tako) HPHAICHO BU3HAYCHHIO NPOLICIYPH PUTSATHEHHS Cy/IIl J0 BiIOBIAANIBHOCTI, &
TaKOX MMPABOBUX 3acajl BAOKPEMJICHHS KoJia 0Ci0, 1110 MalOTh IOBHOBAXXCHHS MPUIMATH B Hill y4acThb.

Kniouogi cnoga: 1opuudHa BiNOBiNaIbHICTh CYAIB, KOHCTUTYIIHHO-TIPAaBOBA BiNOBINAIBHICTb, 3BiTb-
HEHHS CY/UIi 3 TOCa/IH, MOPYIICHHS IPUCSATH CYAJICIO0, TIOPYLICHHS BUMOTH 11010 HECYMICHOCTI.

VY OinblIocTi pO3BUHEHMX 3aXiJHUX KpaiH, € AII0Th OpraHd KOHCTUTYLIHHOI ropuc-
JUKILIT, mocaga CyAli TAaKOTO Cyly BBaXKA€ThCs BEPILMHOIO NpodeciiiHoi Kap’ epu I0pUCTa.
CyanssMu KOHCTHTYIIHHUAX CYHJIIB, SIK IPAaBUJIO, CTAKOTh HAMOIMBII AOCBiMYeHI (axiBIl 3
0e310raHHOI0 PelyTalli€l0 Ta BU3HAUHUMHU JTOCSATHEHHSIMH TIepe]] CycHiibeTBOM. s o-
TPUMaHHS OO CTAHJIAPTY 3aKOHOAABEIb Nepeadadae OiIbII JKOPCTKI BAMOTH JI0 BIKy Ta
OCBITHBO-KBaTI(PiKALIHHUX XapaKTEPUCTHK CYAJiB OpraHiB KOHCTUTYLIMHOT IOPHCIUKIIII.
B 3aximHux nemMokparisix 1oOponopsaHiCTh CyAliB Ta iX CIYXiHHS IPOMaSTHCHKOMY CY-
CHIJIBCTBY € YCTAJICHOIO MOJIITHYHOIO Tpaauiieto. Came TOMy He pO3pOOJISIOTHCS Clieniaib-
Hi IPOLIEAYPHY IPUTATHEHHS TAKKUX CYIJIiB 10 FOPUANYHOI BiATIOBIATBHOCTI, a MPELEAEeHTH
3BUIBHEHHS 1X 3 TIOCAJ € MTOOANHOKUMH.

[IpoGnemarrka FOPUIUIHOT BiIIIOBIATBHOCTI CYAJIIB € JOCTATHBO TOCIIHKEHOO 5K B
pociiicekiit (M. 1. Kneanapos [1], A. 1. Tiranos [2]), Tak i B ykpaincekiii (JI. €. Buno-
rpaznoBa [3], C. B. Ilogkonaes [4]) HaykoBiil ropuauuHiil giteparypi. OqHaK y BKa3aHUX
po0OTax MPUALIAETHCS HENOCTaTHBO YBaru CyAJsiM KOHCTUTYLiHHOI ropucaukmii. OTxe,
Memoro HalIoTo AOCIHIPKECHHS € BUBYCHHS MMiACTaB Ta MPOLECIYPH NPUTATHEHHS A0 IOPH-
JMUYHOT BiamoBigansHoCTI cynniB Koncruryiiitnoro Cyny Ykpainu (zani — KCY a6o Cyn).

Bignosinao nmo cr. 149 Kouctutynii Ykpainu [S] Ha cynais KCY mommprorThes
rapaHTii He3aJeKHOCTI Ta HEJOTOPKAHHOCTI, MiJICTAaBH NIOJ0 3BUIBHEHHS 3 MOCAaIH,
nependayeHi cT. 126, Ta BUMOTH IIOA0 HECYMICHOCTI, BU3Ha4eHi B 4. 2 cT. 127 OcHOB-
HOTO 3aKOHY. Y CBOIO Uepry, i3 BKa3aHUX KOHCTHUTYLIHHUX TMOJOXKEHb SICHO CIiAY€, 10
nputsarHeHHs cyaai KCY 1o kpuMmiHanbHOI BIAMOBIAaIbHOCTI BiIOyBA€THCS Y TOPSJI-
Ky, BU3BHa4UeHOMY 3akoHOM 1 KoHcTuTylieto Ykpainu nis ycix cyaaiB. OCHOBHOIO KOH-
CTUTYLIHHOIO TapaHTi€l0 CyAAIBChKOI HEIOTOPKAaHHOCTI € HagaHHs BepxoBHoro Panoro
VYKpaiHu 3roau Ha 3aTpUMaHHS UM apellT Cy[A/i 0 BUHECEHHS! 0OBHHYBaJIbHOTO BUPO-
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Ky cyay (4. 3 ct. 126 KY). IlpoueaypHi aciekTH OPUTATHEHHS CyAJi 10 KpUMiHAIb-
HOT BiAMOBiIadbHOCTI BU3HaueHi KpuMiHanpHUM IponecyalbHUM KOJAEKCOM YKpaiHH.
3a 3arajbHO BU3HAHUM Y CBITOBill MPakTUL MPaBUIIOM, CTATyC CYAJi KOHCTUTYLIHHOT
FOPUCIHKINIT HE 3BUIBHSE BiJl BIIMTOBIIAIBHOCTI 32 BUNHEHHS] KPUMIHAJIBHOTO MPABOIIO-
pYLICHHS.

CTOCOBHO JTUCIMILIIHAPHOI BIIMOBIIAILHOCTI, TO aHAJI3 MOJ0XKEHb YHHHOTO 3aKOHO-
JIABCTBA 3acBimuye, 110 70 cyaaiB KCY He 3acTOCOBYIOThCS JUCIHMILTIHAPHI CAHKIIT y T10-
PAAKY, TiepeadadeHoMy I Cy/JIiB 3arajibHOl opucaukiii. Tak, ct. 85 3akoHy Ykpainu
«IIpo cynoyctpiii i cratyc cyauiB» [6] nependadeHo, 0 TUCUUIUTIHAPHE MPOBAIKEHHS
moA0 cyauiB 3iicHioTh: (1) Buina kBamidikariiiHa koMicis cyyiiB YkpaiHu — 00
CYIUIIB MICIICBHX Ta aneNsmiiHuX cyaiB, (2) Buria pajna rocTuilii — mo0 CyuIiB BUIIAX
creniani3oBaHuX cyaiB Ta cyaaiB BepxoBHoro Cyny Ykpainu. B iHIIMX HOpMaTHBHUX aK-
Tax, sKi perIaMeHTYIOTh HPOLEAYpPY AMCUUILTIHAPHOTO MPOBAPKEHHS CTOCOBHO CY/JIiB
(3akon Ykpainu «IIpo Bumry pany roctumii» [7], permamentn BKKC Ykpainu ta BPIO),
TaKoX HeMae rnmocwianb Ha cyiB KCY.

3akon Ykpainu «Ilpo Koncruryuiitauit Cyn Yipainm» [8] BcTaHOBIIOE rapaHTii mpore-
CyaJIbHOT HE3aJISKHOCTI IIPHU 3/1IHCHEHHI TOBHOBaXKEHB CysiMU 11010 Cyy. Tak, 3rijHo 13
4. 3 c1. 28 cyaui KCY He HecyTh IOpHANYHOI BiNOBIAAILHOCTI 3a Pe3yabTaTh TOJI0CyBaH-
Hs1 200 BUCIIOBIIIOBaHHS y 1IboMy Cyli Ta B HOTO KOJIETisIX, 32 BUHSATKOM BiJIIIOB1IaJIbHOCTI
3a 00pasy 4M HaKJICH MMPH PO3IIISAI ClIpaB, IPUHHATTI pilieHb Ta fadi BucHOBKIB KCV.

B ninomy Take mpaBoBe peryiiOBaHHS BiANOBIAE MPUHIMITY CYAIBCHKOT HETOTOpKa-
HOCTI SIK €JIEMEHTY CHCTEMH CTPHMYBaHb 1 IPOTUBAT, @ TAKOX BaXKIMBOI rapaHTii peari-
3amii NpUHIUIY BepXxoBeHcTBa rpasa. Cinijl 3a3HAYUTH, 10 CYIIBChbKa HEIOTOPKAHICTh
3HAXOJIUTh MPOSB y IUIIH HU3II 3aXUCHUX MEXaHI3MIB, [0 BTUIIOIOTHCS B TICBHIM crcTEeMi
CY[IIBCBKUX IMYHITETiB, OCHOBHUMH €JI€MEHTAaMH SIKHX € TaKi:

- IHIEMHITET K HEBINOBIJAIBHICTh CY//Il 32 BUCJIOBJICHY HUM IPH 3/[IHCHEHHI ITPaBO-
Cy[I IyMKY 200 MPHUIHSATE PILLICHHs, 32 YMOBH, 1I0 BAPOKOM CYyAY, SIKH HaOpaB 3aKOHHOT
CHUIH, He Oy/ie BCTAaHOBIICHA BUHYBATICTh CY/AJi Y 3JI04MHHOMY 3JI0B)KHBaHHI;

- MaTepiaJbHO-IPaBOBUI IMYHITET SIK TaKHi, 10 BH3HAYa€ MEXi IIMBIILHO-IIPABOBOI
BIJIMOBITAJILHOCTI CYJUII;

- TIpoleCyaibHUI IMYHITET SIK TaKUH, 110 MOJISATae B YCKIaJHEHIH MPOLEaypl IPUTSAT-
HEHHS CYJUII 0 KPUMIHAJIBHOI, aIMiHICTPATHBHOI, JUCIUILIIHAPHOT BiAMOBIAIILHOCTI, a
TaKOXK B 0COOIIMBOMY MOPSIIKY MTPOBEACHHS OKPEMHX CIITUHI Jil.

Haii0inpm coipHUM y TpakTHLI BITYM3HSIHOTO JACPKaBHOTO OyMiBHUITBA € MHTAHHS
KOHCTUTYIIHHO-TIpaBoBoi BianoBifgansHocTi cymuiB KCY. Biamosiguo mo cr. 148 Kon-
cruryiii Ykpainu KCY ckiiafaerses 3 BiCIMHAILATH CYIUIIB, SKUX pu3Hauae [Ipe3uneHt
VYkpainu, BepxoBHa Pana Ykpainu ta 3’131 cyniiB Ykpainu (1o micts cyauais). Cymast KCY
MIPU3HAYAETHCS CTPOKOM Ha JIeB’SITh POKiB Oe3 npaBa OyTH NPU3HAYCHUM ITOBTOPHO.

BigmoigHo 10 myHKTIB 5, 6 cT. 126 KY cymuis 3BUIBHSETHCS 3 TIOCAU OPTaHOM, IO
Horo oOpaB abo mpu3HauuB, y pasi: (1) 3aKiHUeHHsI CTPOKY NpU3HAYCHHS; (2) AOCSTHEHHS
cyaero 65-piuHOro Biky; (3) HEMOXKJIMBOCTI BUKOHYBATH CBOI IIOBHOB)KCHHSI 32 CTAHOM
31I0pOB’sT; (4) MOPYUICHHS CY[UICI0 BUMOT IIOA0 HECYMICHOCTI; (5) MOpyIIeHHS CYIJICHO
npucsiry; (6) HaOpaHHS 3aKOHHOT CHJIM OOBHHYBAJIBHUM BHUPOKOM IONO HBOTO; (7) mpH-
MUHEHHS oro rpoMajsiHCTBa; (8) BU3HAHHSA HOro OE3BiCHO BiACYTHIM a00 OrOJIOIICHHS
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nomepnum; (9) ToxaHHsI Cy/ACIo 3asBU MPO BiACTAaBKY ab0 MPO 3BUIBHEHHS 3 MOCaIH 32
BJIacHUM OakaHHSM. [IOBHOBaXKCHHS CYJIJIi IPUITUHSIFOTHCS Y pa3i HOro CMepTi.

Bxkazani nosoxenHs 1yOimorThes y cT. 23 3akony Yipainu «lIpo Koncruryniiiauii Cyn
VYkpaiuwy». [Ipouenypsi acniektu 3BiibHeHH 3 ocaau cymai KCY BuszHaueHi po3aiiamu X
ta X1 Permamenty 1poro Cymy [9].

BuiienaseieH1 miICTaBy MIPUITUHEHHS CY//IIBCBKUX TOBHOBAYKCHb MOYKHA YMOBHO TOJIi-
JMTH Ha JABI TPYNU: O MEPLIO] IPyNH HajexaTh 00 €KTUBHI NEPELIKOAN JUISl MOJaJbIIOTO
BUKOHAHHS M0CaioBuX 000B’si3kiB cymi (. 1,2, 3,7, 8,9 . 5 ct. 126 KVY), ob6craBunm x
Jpyroi rpynu 6e3mocepeaHbo MOB’ si3aHi 13 IOMyHIEHUMH CyAJCIO TPAaBONOPYIICHHIMH (ITTI.
4,5,61m. 5ct. 126 KY), a came: OpyIIeHHS CY/IJICEO BUMOT I110JI0 HECYMICHOCTI; IIOPYIIICHHS
CYICIO TIPUCSTH; HAOpaHHS 3aKOHHOI CHJT 00OBHHYBAJILHUM BHPOKOM IL[O/I0 HBOTO.

[TuranHs nmpo mopymenHsi cyaneto KoncruryniliHoro Cyany YkpaiHM BUMOT IOJO
HECYMICHOCTI PO3IVISIIAETHCS 32 BUCHOBKOM MOCTIHHOT KOMICIi 3 MUTaHb PEraMeHTy Ta
etuku 1nporo Cyny Ha HWOro 3acimaHHi. Y pasi HMiATBEpIKCHHs (aKTy HMOPYUICHHS CYIIIO
MOTIEPE/KAIOTH MTPO HEOOXiHICTh 3BIIbBHEHHS MPOTITOM ycTaHoBIeHOTO Cy/1oM CTPOKY 3
nocajy, [0 BU3HAUYEHA SIK [10CaJia 32 CyMICHHUIITBOM. 32 YMOBH, SIKIIO CY[/S HE BUKOHAB
nonepemkenHss KCY mpo 3BiIbHEHHS 3 OCAIH 38 CyMiCHHLITBOM, MaTrepialiy 00 HbOTO
HaNpaBJsIOTHCS Ha po3risia BepxoBHoi Paan Yipainu y TpuaeHHUI CTPOK Bij JHS 3aKiH-
4yeHHs cTpoKy nornepemkenns (§ 62 Pernamenty KCY).

VY pa3i HaOpaHHS 3aKOHHOI CHJIM OOBHHYBaJIbHUM BUPOKOM 1070 cyani KoHcTHTYLIH-
Horo Cyny YkpaiHu nmpuiiMaeTbcs pillleHHS NMPO NPUIIMHEHHS MOTO MOBHOBaXKeHb (§ 64
Pernamenty KCVY).

VY § 64 Pernamenty KCY BH3HaueHa eTajoHHaA Mpoleypa 3BUILHEHHS CyIl 3a TIOpPY-
HICHHS TPUCSTH. SIKII0 OpraH, SKUi MPU3HAYUB Cy[t0 10 1boro Cyay, CTaBUTh MUTaHHS
PO NOPYIIECHHS IIUM CyAJIeto pucsiru, Cy IPOBOIUTD MEPEBIPKY 1 38 BACHOBKOM MOCTiH-
HOI KOMicii 3 MUTaHb pErIaMEeHTY Ta €THKH MIPUAMAaE OHE 3 TAKUX PIlLICHb:

— MPO HAasIBHICTH MiJcTaB JJsl po3risiny BepxoBHoro Pamoro Ykpainu nutaHHs mpo
3BUTbHEHHS 3 mocanu cyanai Koncruryniiitnoro Cyny Ykpainu;

— IO BIICYTHICT MiZICTaB JyIs 3BUTbHEHHsI 3 Tiocau ¢yt KoncrutyiitHoro Cyny Ykpainu.

Pimenns npo HasiBHICTH a00 BiZICYTHICTB MijICTaB JJis 3BUIbHEHHS 3 Tocanu cyii KCY
NpUAMAaEThCA, SKIIO 32 HHOTO MPOTOIOCYBAIO HE MEHII SIK IBAHAIATH CyAiB 1iboro Cymy.
Indopmanis crocoBro pimenns KCY npo HasBHICTb mifcTaB AJisi 3BIIBHEHHS 3 MOCAAN
cynai Cyny HampaBIsiETbCSl Ha PO3IIISLA OpraHy, sIKUi MPU3HAYMB BKa3aHOTO CYAIIO, Y TPH-
JCHHUH CTPOK 3 IHS IPUHHATTS PillICHHSI.

3 TOYKHM 30py 3aCTOCYBaHHS BHIICHABEICHUX IOJIOXKEHb, IIIKABUM € aHalli3 BITYU3HS-
HUX peaniii pyHkuionyBanus Koncruryuiitnoro Cyny Ykpainu. Tak, noHuHi He Oyio mpe-
LE/ICHTIB MPUTITHEHHS CyaaiB 1boro Cyly 0 KpUMiHAJIBHOI BiIMOBIIadbHOCTI. Binbin
CKJIQJIHUMU € MUTAHHs 11010 HecyMicHocTi nocamu cyniai KCY 3 iHmmMu BUIaMu Jisiib-
HOCTI Ta OPYIIEHHS MPUCSTH.

®opmanbHo y npaktuni KCY He Oyno BHIIAAKIB 3BIIbBHEHHS OO Cy/I1iB 3a OPYILICHHS
BUMOT HecyMicHOCTI. OTHaK HEe MOXKHA HE 3rafiaTH I'YYHUH CKaHaall, OB’ I3aHUi 31 3BiJIb-
HEHHSIM TphoX cynaiB nporo Cyny y 2010 p. Xoua ¢popMysIroBaHHS MiACTaBU AJIS IX 3BiIb-
HEeHHs1 OyJY 1HIIMMH, (PaKTUYHO HILIOCS PO BUMOTH IIOJO HECYMICHOCTI Ta MOpaJIbHOI
HEBIAMOBIIHOCTI.
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Tak, y mucromazi 2005 p. 3’131 cymnis Ykpainu npusnauns ;10 KCY 3a cBoero kBoTorO Jlijib-
KoBcbKoro A., Mauyxak f1. ta lomOpoBcrkoro 1. [Ipu nmepexoai Ha HOBe Miciie poOoTH Cyai
HAIMCAaJIM 3asiBU PO BiJICTaBKY 3 mocaj cyutiB Bepxoaoro Cyny Ykpainu. Bepxosna Pana
VYkpainu, po3risiarouu 3asBH PO X 3BUTBHEHHS, 32 HAMOJISITaHHSIM TOAIIIHBOTO CITiKepa rapia-
MeHTy Moposa O., yxBajmia ocTaHOBY PO 3BUTHHEHHS BKA3aHUX CYAIB 3 (HOPMYIFOBAHHIM
«y 3B’s13Ky 3 oOpanusM cymisamMu KCY». Sk Bigomo, 1. 5 cr. 126 KY nepenbavae BuuepnHuii
TIEpEJTiK MiZICTaB 3BUTLHEHHS CYJUIIB 3 ITOCAIH, CEPell SIKMX HEMA€E BUILCO3HAUYCHOI. J{iIbKOBCh-
kuit A., Mauyxak 5. ta JlomOpoBchkuii I. ockapskwim BkazaHy mocraHoBy [lapnameHty 10
Bepxosnoro Cyny YkpaiHu, HAmoJsrarody Ha 3MiHi MiICTaBH iXHBOTO 3BiTbHEHHS. CripaBa y
TOMY, 110 32 3aKOHOJABCTBOM TIPO CTATYC CYAIB, SIKE JisJI0 Ha TOH Yac, Cyms, SIKMi Mae TIpaBo
Ha BIJICTaBKY, 3BUIbHSIOYNCH, OTPIMYBAB BUXIIHY AOTIOMOTY Y PO3MIpi MiCSIMHOTO 3apo0iTKy
3a OCTAHHBOIO TIOCAJIOI0 32 KOJKEH MOBHUH PiK poOOTH Ha MOCcai Cy/Uli, aje He MEHIIE IIe-
cTumicsiaHOTO 3apo0iTKy (1. 3 cr. 43 3akony Ykpainu «Ilpo craryc cymaipy 1992 p. [10]). ¥V
mmcronazi 2009 p. BepxoBuuii CyJ yXBaJlMB OCTaTOuHE pillieHHs 1 3000B’°s13aB BepxoBny Pamy
VYkpaiHu neperisiHyTH CBOIO IOCTAHOBY 1 IPUBECTH 11 y BiAMOBIAHICTH 10 OCHOBHOTO 3aKOHY.
B mortuByBasbHil YacTuHI ocTaHoBH BepxoBHoro Cyny YkpaiHu BKa3zyBalocs, IO «CTaTyc
CyAJi Ta CyAfi y BiICTaBIi MalOTh MPABOBI BiIMIHHOCTI MK cO00I0, a came CyIyisi, sIKHil pe-
aITi3yBaB CBOE MPABO Ha BiICTABKY, HE MOXKE BINIPABISITH CYJJOYMHCTBO B Cylax YKpaiHu, 30-
kpema y KCY». 20 tpaBus 2010 p. [lapnameHT yXBajauB MOCTAHOBY Ha BUKOHAHHS BKA3aHOTO
CYAOBOTO PillIcHHS 1 3MIHUB (DOPMYJIFOBaHHS 3BUIbHEHHS CynaiB JlinproBchkoro A., Madyxkak
1. ta JlomOpoBckkoro 1. 29 uepsns 2010 p. HapoHuit nemyrar 3abapcbkuii B. 3BepHYBCst 110
MinicTpa roctuuii JlaBprHoBuua O. 3 TIPOXaHHSM PO3’SICHUTH: YW 3aKOHHO 001HMaloTh CBOI
nocaau Tpoe cynaiB KCY, skum 3MIHWIN TICTaBU 3BUTLHEHHS 3 MOMEPEIHIX MICIlb POOOTH.
Binnosias MinicTpa rocTuilii Oyia TocuTh niepeadadyBaHoro 1 0a3yBasacs Ha BUIIICHABEICHIN
nocraHoBi BepxoBnoro Cyny Vkpainu Ta u. 5 ct. 43 3akony Ykpainu «IIpo craryc cynmis»
1992 p., 3rizHO siKoi MOBTOpHE OOpaHHs Ha MOcaxy Cy[uli OyJo IMiICTABOIO IS MPUTIMHEHHS
BigcTaBku cyaaiB. Tomy 9 BepecHst 2010 p. KCY npuiinss BincraBky cynaiB liabKkoBcbKoro A.,
Mauy:xax . Ta JJomOposcekoro [ [11; 12].

OckinbKu pUIMYHUH (akT, 1110 He 103BoJIsie nepeOyBanHs Ha nocai ey KCY, Oyno
BCTaHOBJICHO BIKE ITICJIsl IPU3HAYCHHS BKa3aHUX CY/JIiB Ha 1X MOCaJU, BIH MIil' CTaTH TIiJI-
CTaBOIO ISl 3ACTOCYBAHHS 3aXO0/IiB FOPUIMYHOI BIAMOBIAAILHOCTI Y BUIISIII 1T030aBICHHS
BiJMOBIHOTO CTaTycy Cy[Ji Oprany KOHCTUTyUiiHO1 ropucamkuii. [Ipote, 1o0poBinbHE
3HATTS 13 cebe moBHOBaxkeHb cynai KCY mae kBaniikyBaTHcs sIK caMOCTiHHE YCyHEHHS
HEBIJIIOBIIHOCTI, 110 BUHKUKJIA. OJTHOYACHO 13 I[UM 3HUKA€E (haKTUYHA ITiJICTaBa JJIs IPUTSIT-
HEHHS CyJIi JI0 FOPUINYHOI BiJIIIOBIJAJIBHOCTI Y BUIIISA/II TIPUMYCOBOTO 3HSATTS 13 TIOCA[H.

[Ipobnemaruka 3BinbHeHHs cynaiB KoncturyuniiiHoro Cyay YkpaiHu 3a HOpYIICHHS
MIPUCSTH € e OUbII cKiIagHoI0. BiamosinHo 1o ct. 17 3akony Yipainu «IIpo Koncrury-
uittnnid Cyn Ykpainu» cynast uporo Cymy npu BCTYII Ha MOCany CKIaJae MPHUCATY TaKoTo
3MICTY: «YPOUHUCTO MPHUCATAI0 YECHO 1 CYMITIHHO BUKOHYBATH BHCOKi 000B’s13ku cynai KCY,
3a0e3neuyBaru BepxoBeHcTBO KoHeTuTywii Ykpainu, 3axXuiatu KOHCTUTYIHHWH J1ag Aep-
JKaBH, KOHCTHTYLIIHI TipaBa Ta cBOOOAM JIOMUHHM 1 rpoMazsiHiHay. [Ipucsra ckinagaeTbes
Ha ypouucToMy 3acinanHi BepxoBHnoi Panu Ykpainu, sike mpoBoAuThCs 3a ydacTio [Ipe3u-
neHTta Ykpainu, a Takox [Ipem’ep-minictpa Yipainu, [onosu Bepxosnoro Cyny Ykpainu
a00 oci0, sIKi BUKOHYIOTb X TOBHOBa)KEHHSI.
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Ha >xanb, 3aKkOHOAABCTBO, SIKE periaMeHTye mpaBoBuil craryc cynaiB KCY, ne nagae
CYTHICHUX O3HaK MOpPYILEHb, SIKi CIIiji KBamiikyBaTu SK MOPYLICHHs MPUCITH cyasi. 3a-
YB&KUMO, CIIPHUM € MHUTaHHs MPO MOIIMPEHHS MOJOKEHb 1. 2 cT. 32 3akoHy YKpaiHu
«IIpo Bumry pagy roctunii», B sIKHX po3’ICHEHO BUJIM MOPYLICHb CYAJIIBCBKOT IPUCATH, HA
cynuiB KCY. 3 onnoro 6oky, Ha cymuiB Koncruryuifinoro Cyny YkpaiHu He TOIIUPIOOTh-
sl NOBHOBakeHHs Buioi paau roctuuii Ykpainu, sika BUPILIy€ TUTAHHS IIOA0 BHECCHHS
KJIOMOTaHHS PO 3BUIbHEHHS CYIUIIB CY/iB 3arajibHOI IOPUCIUKIIT 32 TOPYIIEHHS TPUCSTH.
3 iHmoro 60Ky, 3rigHo i3 4. 1 cT. 18 3akony Ykpainu «IIpo Koncruryuirinuii Cyn Ykpainm»
craryc cyaui ipboro Cyay BusHauaethcsi Koncrurymiero Ykpainu, 1iuM 3aKOHOM Ta 3aKOHA-
MU YKpaiHu mpo craryc cygaiB. 3akoH Ykpainu «[Ipo Buiy pany rocturii», 6e3yMoBHO, €
YaCTHHOIO 3aKOHO/ABCTBA, SIKE PErIaMEHTYy€E cTaryc cyaniB. He3Baxkaroun Ha Te, 110 MPH-
cara cynaiB KCY € TekcTyallbHO BIIMIHHOIO BiJl IPUCSITH, SIKY CKJIaJalOTh NPH BCTYIII Ha
nocajay Cy[i Cy/iB 3arajibHOI ropucaukiii (3a ct. 55 3akony Ykpainu «IIpo cynoycrpiii i
CTaTyC CyAIiB»), Il CyTHICTh SIK «OZHOCTOPOHHBOTO, 1HAMBIAYaILHOTO, TyOIi4HO-IIPABO-
BOT0, KOHCTUTYIIITHOTO 3000B’s13aHHs cyi» [13], 3anumaerbes HeamiHHOW. OKpiM TOTO,
O3HaKH MMOPYUICHHS CYJAIBChKOI MPUCSTH, BUKIaZCHI y 4. 2 cT. 32 3akony Ykpainu «IIpo
Bumty pany roctunii», copMynboBaHi y Takuii crnociO, 10 BOHW MOXKYTh OyTH 3aCTOCO-
BaHi 710 cynaiB KCVY. Lle: (a) BYUMHEHHS Cy/JICIO JIil, 1[0 MOPOYaTh 3BaHHS CY[UIl 1 MOXKYTh
BUKJIMKATH CyMHIB y HOr0o 00’ €KTUBHOCTI, HEyTEePEPKEHOCTI Ta HE3aJIeKHOCTI, y YeCHOCTI
Ta HEMIJIKYIMHOCTI Cy/IOBHX OpraHiB, (0) HEJOTPUMAaHHS CYIACI0 BUMOT Ta 00MEKEHb, BCTa-
HOBJIeHMX 3akoHOM Ykpaiuu «lIpo 3acaau 3amo0iraHHs i mpoTHIiT KOPYIIIii», (B) yMUCHE
3aTATYBaHHS CYJIICI0 CTPOKIB PO3IVISLY CIIPABH IMOHA]] TEPMiHH, BCTAHOBIICHI 3aKOHOM, (T)
MOPYIICHHS. MOPAbHO-eTUYHUX NPUHIIMITIB TIOBEIIHKU CY/I.

VY npaxtuni KCY OyB nuiie onuH BUNIaI0K 3BUTBHEHHS CY//IiB 32 MOPYILIECHHS PUCSTH.
Bin BinOyBaBcst He 3a Mpoleaypolo, BusHaueHoo § 64 Permamenty KCV, a 3a iHiiaTHBOIO
oprany, sSIKMi pU3Ha4yae cyaaiB, a came [Ipesunenra Ykpainu.

V xBitHi 2007 p. [Ipesunent Ykpainn FOmenko B. BunaB Ykaz Ne 264/2007 «IIpo no-
CTPOKOBE ITPUITUHEHHS TOBHOBaXkeHb BepxoBHoi Pagu Ykpainu» [14]. Hapoani aenyraru
ockapkuin 1ei Ykaz o Koncruryuiiinoro Cyny Ykpainu, sKuid BiAKpUB MPOBaIKEHHS
1o crpari y Gpopmi HEBIJIKJIAJHOTO KOHCTHTYIIHOTO npoBapkeHHs. CyJIer0-1010Bi1a-
yeM 1o Hiil Oyno mpusHaueHo 3actynHuka [oigoBu KCY Cranik C. Ilicast moyatky pos-
ISy CIIPaBU JACSKI CyIIl Cyay 3asBISUIM Ipo TUCK Ha HuX. 30 xBiTHs, 1 Ta 10 TpaBHS
2007 p. FOmenko B. cBoiMu Ykazamu 3BiUTbHHB TphoX cyiaiB 1boro Cyny — Crannik C.,
IBamenxka B. ta I'onoBy Cyny Ilmennynoro B. — 3a nopymienns npucsiru [15; 16; 17]. 21
TpaBHs FOmenko B. 3BepHyBcst 0 ['onociiBcbkoro paiionHoro cyny M. Kuesa 3 mozoBom
npo BuU3HaHHA npotunpaBHuMu Iii [Timennunoro B., Cranuk C. Ta IBamenko B. Oxnak
CyJl BIIMOBHB Yy BIZIKPUTTI MPOBaHKEHHI 10 cripaBi. binbiie Toro, 1i moii cynpoBoKyBa-
nucs 3BuHyBadeHHsM cynais KCY B kopynuilinux aisix. [li3Hilne Bka3aHi Cyi OCKapxKy-
BaJIM CBOE 3BUJIBHEHHSI y CYJOBOMY TOPSIKY, OHAK HIXTO i3 HUX Oijiblle He MpaIioBaB B
KCY [18]. IIpumipom, Cranik C. miciis BiZITIOBITHOTO CYJJOBOTO pillicHHs OyJia BiJHOBJICHA
Ha nocaai cynai KCY Vkazom Ilpesunenta Ykpainu SnykoBuua B. Bix 28 kBitHs 2010 p.
Hactynnoro aus, 29 kBitas 2010 p., Oyno Bugano Ykas mpo 3BinbHeHHs Cranik C. 3 mi€i
Mocajii y 3B’s3KYy i3 3asBOIO TIPO BijcTaBKy [19]. @opmyiroBaHHS CTOCOBHO 3BLIbHEHHS
cynaiB [Timennynoro B. ta [Bamenxo B. 3minuB mie [Ipesuaent FOmenko B. y uepsHi 2007
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Pp-, CKacyBaBIM CBOI MOIEpeIHi YKa3H Ta BiINPaBUBILM WX OCi0 y BifgcTaBky [20].

O1iHIOIOYM BUIICONHCAHY CUTYAIliI0, BAPTO BIA3HAYUTH JCKibka MOMEHTIB. [lo-mep-
uie, y JaHOMY pa3i KOHCTUTYIIHHA BiAMOBINANBHICTh CYAJiB HOCUTDH SICKPABO BHPaKCHE
MOJITUYHE 3a0apBICHHS, sIKe MEXKYE i3 TUCKOM Ha Cyj1, OB’ 13aHUM 13 PO3IVISIIIOM HUM KOH-
kpetHoi cnipaBu. [lo-apyre, [lpesnaent Ykpainu Omenko B., 3BinpHstoun cynnis KCY,
kepyBaBcst nm. 22 ct. 106 Koncrutynii Ykpainu, sika Oyina 3MiHEHa Iij] Yac MOJiTHYHOI
pedopmu 2004 p. i gisia Ha Toii yac. Tak, Bka3zaHa HOpMa HajiaBaja [1aBi qepxaBu npaBo
MpU3HAYaTl Ha TOCAAM Ta 3BUIBHSITH 3 MOcaja TPeTUHY ckiany KoncruryuniliHoro Cymy
VYkpainu. Ananoriyae mpaso Oyno Hagano i Bepxosuiii Paxi Ykpaiau (nm. 26 ct. 85 KY).
VY nepBunHii penakuii OcHoBHOTo 3aKoHy YKpaiHu, sika € 3apa3 uyuHHOo, [lapiamenT ta
I'maBa nep>kaBu ynoBHOBaXkeHI Npu3HavdaTH TpeTuHy ckinaay KCY. Biarak, Koncruryuis
VYkpainu, sika gisuia micis noiituanoi pedopmu (3 ciuns 2005 p. mo Bepecens 2010 p.),
(hakTHYHO HaJaBaja MOXIIMBICTh BIJ3UBY CY/Ji, MpU3HaYeHOro 1o KBoTi [Ipe3unenTa abo
BepxoBHoi Pagu Ykpainu. YTiM, icHYI0Th e MyHKT 5 4. 5 ct. 126 KV, sxuii nependauae
IiJICTaBH 3BUIBHCHHS CYIIIB OPraHOM, 110 iX oOpaB abo mpu3HauuB, Ta cT. 149 KV, sika
MOIIMPIOE 11i MJICTABU HA CY/JIiB KOHCTUTYIIHHOT FOPUCUKIIIT.

Sk BOA4a€eThCs, HA CHOTOJIHI B UNHHOMY 3aKOHOJIABCTBI YKpaiHH IIOJI0 3aCTOCYBaHHS
TaKOTO 3aX0Jly KOHCTUTYIIMHO-IIPaBOBOI BiAmoBiganbHOCTI cyuiB KCY, sik 3BUTbHEHHS TX
3 MOCaA/IU Y 3B’ 513Ky 13 MOPYIICHHSIM MPUCATH, HEBUKOHAHHS BUMOT I1[0I0 HECYMICHOCTI 200
HaOpaHHS 3aKOHHOI CHJIM OOBHHYBaJbHHM BHPOKOM LIONO CY/Ji iCHY€ HEBU3HAYCHICTH Yy
BpETYIIOBaHHI Nporueaypu roro peanizanii. KoHctuTyuiss Ykpainu Hajissie MTOBHOBaKEH-
HSIM 3BUIBHEHHS CY[JIi — y TOMY YHCIHI Y MEXaxX MPOLEeIypH NPUTATHEHHS A0 IOPHINYHOT
BIJIMOBIIAJILHOCTI — TOM OpraH, 110 #oro o0paB abo NMpU3HAYUB (AaHAJOTIYHUN MTPUITUAC 3a-
KpimieHo B cT. 23 3akony Ykpainu «IIpo Koncrutyniitnuit Cyn Ykpaian»). [Ipu npomy ani
OcHoBHuIl 3aK0H JepkaBu, aHi 3akoH Ykpainn «lIpo Koncturyuiitnuii Cyn Ykpainn» He
Ha/iJIsie caM OpraH KOHCTUTYIIHHOI FOPUCIUKIIIT KOMIIETEHIIIEIO 13 BPETYIIIOBaHHSI MPOLe-
JIypH 3BUILHEHHSI CY/UIi. Y CBOIO 4epry, 3aKOH UYiTKO OKPECIIIOE KOJIO MMUTaHb, 10 MOXYTh
CTaBaTH MPEIMETOM PETYIIOBAaHHS PETJIAMEHTIB, siKi puitMarothesi Koncruryniitnum Cy-
JoM YKpaiHu: 116 TUTaHHs OpraHizalii Horo BHYTPilHboi podoTH (4. 3 cT. 3).

Bukiaziene BUIIE J0O3BOJISIE KOHCTATyBaTH HEBIAMOBIIHICTh YUHHOTO 3aKOHOZAB-
cTBa YKpaiHH, SKMM BH3HAYA€ThCS MOPSJOK MPUTATHEHHS cyaaiB KoHCTUTyHiiHOTrO
Cyny YkpaiHu 10 ROPUJIMYHOI BiAMOBIAaIbHOCTI, BUMO31 HEJIBO3HAYHOCTI, SCHOCTI 1
YiTKOCTI, IO € CKJIaJI0BOIO MIPUHIIMITY BEPXOBEHCTBA MpaBa. Permament KoHCTUTY -
Horo Cyny YkpaiHu He MOXKe HaJiJsTH OPTraH KOHCTUTYIIMHOT FOPUCAUKINT OB K-
POKUM 00CSATrOM NMOBHOBa)KeHb MOpiBHAHO 13 mpunucamu Koncrurynii Ykpainu. Cpo-
rOJ[HI HasiBHA CUTYallis, KoJiu PernaMeHT (paKTHYHOO IiJICTaBOIO 1HILIFOBAHHS TUTAHHS
PO NPUTITHEHHS Cy/1 10 BiIOBiAAIBHOCTI y BUIJISAL 3BUIBHEHHS 3 OCAAN HA3UBAE
BianosigHe piteHHs camoro KCV, 3a sike Ma€e mporoyiocyBaTu HEe MEHIII SIK JIBAHAIIISTh
cyauais KCYV.

BBaskaemo, 1110 BKa3aHU 3aKOHOAABYH PUTIHC MA€ TIIYMa4UTUCh BUKITIOUHO Y CBITII
KOHCTUTYLIHHUX MPUIINCIB, @ TOMY CJIiJl BUXOJUTH 13 TAKOTO HOTO PO3YMIHHS: BiAMOBI-
He pimennss KCY npo HasBHICTH mijctaB juis nputsaraedss cyuai KCY mo Bifamnoimaib-
HOCT1 y BUINIAI 3BUIBHEHHS HE MOXKE CHpHUAMATHCS SIK 000B’SI3KOBa MEpeayMOBa IS
3aCTOCYBaHHS BiAOBITHMX HETaTUBHUX HacligkiB. Opras, sskuM 0yno o0paHo abo mpu-
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3HAYCHO CYIII0 Ha MOcajy, MOXKe peajli3yBaTh BKa3aHe CBOE TTOBHOBa)KEHHS HE3aJIEKHO
BiJl TOTO0, UM Majio micie Take pitterast KCY i uu nificHO 3a HbOTO BiJiJJaJiH CBOI TOJIOCH
He MeH sk 12 cynni KCYV. [Iporte, 11e He 11030aBJisie MOXKIMBOCTI OpraH KOHCTUTYIIHHOT
IOPUCIUKLIT 32 HassBHOCTI BiJIMOBIAHUX MiJCTaB PO3MISHYTH MUTAHHS MPO 3BiIIbHEHHS
Cy[Jli 3 IMOCajyu i y pasi HMiATPUMAHHS TaKOTO PIlICHHS BiJMOBIIHOI KUIBKICTIO CyIJIiB
KCY ininitoBat HOro po3misia nepej YIOBHOBRKEHUM Ha 3BUIBHEHHS CyZJI OPraHOM.
VY rtoii xe yac, pimenHs KCY 110710 HassBHOCTI miicTaB i 3BUIBHEHHSI OJTHOTO i3 HOro
CYZIIiB HE MOYKE BBaYKATUCS IOPUIUIHO 000B’ I3KOBHUM JJIs1 OPTaHy, HaAiJICHOTO IIOBHOBA-
JKCHHSAM Ha HOTo 3BIJIbHCHHS.
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B cTaTtbe paccMOTpeHBI BOIIPOCH! FOPHIMIECKOH 0TBeTCTBEHHOCTH cyael Konctutynmonnoro Cyna Ykpa-
HHBL. ABTOPOM NIPOAHAIM3UPOBAHO COCTOSIHUE 3aKOHOJATEIBHOTO PEryNUpOBaHMS yKa3aHHOW cdepsl obmie-
CTBEHHBIX OTHOLICHWH, Onpe/eeHbl (haKTHUeCKHe OCHOBAHMS, NPH YCTAHOBJIEHHH KOTOPBIX K cyabe KoH-
crurynuonHoro Cyna YKpawHBI MOXET OBITh IIPUMEHEHa TaKas Mepa OTBETCTBEHHOCTH, KAaK YBOJBHCHHE.
BuuManne Taxke yjelIeHO ONpeeleHHIO TPOIEAYPhI MPUBICUECHHS CyIAbH K OTBETCTBEHHOCTH M TIPABOBBIM
OCHOBaM YCTAHOBJICHHS KPyTa JIMIL], UMEIOIMX [TOJHOMOYHS IPUHUMATh B HEll ydacTHe.

Knrouesvie cnosa: 1opuandecKas OTBETCTBEHHOCTD CyJiel, KOHCTUTYIIMOHHO-IIPAaBOBasi OTBETCTBEHHOCTb,
YBOJIbHEHHE CY/bH, HAPYIICHUE TIPHCATH CyJbel, HapylIeHHe TPEOOBAHMS O HECOBMECTHMOCTH.

LEGAL LIABILITY OF THE JUDGES OF THE CONSTITUTIONAL COURT OF UKRAINE
Ovcharenko O. M.
National University «Law Academy of Ukraine named after Yaroslav the Wise», Kharkiv, Ukraine

The article comprises research of the questions of legal liability of judges of the Constitutional Court of
Ukraine. The author analyzes the legislative regulation of this sphere of social relations and specifies the actual
grounds for dismissal of judges of the Constitutional Court of Ukraine that might be used as a measure of their
responsibility. Attention is also paid to the description of the process of bringing the judges to responsibility and
the legal framework that defines the powers of the state bodies that are involved in it.

In most developed Western countries, where constitutional courts are established, judicial position in such
a court is considered the top point of the legal professional career. The judges of the constitutional court are
selected from the most experienced professionals with an impeccable reputation and remarkable social and
community achievements. To meet this standard, the legislator provides more stringent requirements for age
and education of the constitutional jurisdiction judges. In Western democracies, integrity of judges and their
commitment to civil society are the established political tradition. Therefore, special procedures for bringing
such judges to legal liability are not provided, and precedents of their dismissal are exceptional.

Judicial immunity is manifested in a number of defense mechanisms that are implemented in a certain
system of judicial immunity, the main elements of which are:

- Judicial indemnity stands for prohibition of bringing a judge under liability for judicial opinion expressed
by him while hearing cases and ruling the decisions that have not been appealed;

- Substantive immunity defines the limits of judicial liability;

- Procedural immunity provides for establishment of complicated procedures of bringing judges to criminal,
administrative and disciplinary liability, and in a special manner of investigation of judicial misconduct cases.

Key words: legal liability of judges, constitutional legal responsibility, the judge dismissal, the violation of
the incompatibility requirements.
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